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PREFACE 


The subject of mergers first becene of interest to me 
in July of 1954 when, as part of an assignment at Northeastern 
University, a paper on the topic was required. The Preface of 
that work stated that it was hoped further study could justify 
more valid assumptions, 

An opportunity for such study was soon available when 
the subject was considered for thesis work in partial satisfac- 
tion of a fíaster of Business Administration Degree at Northeast- 
ern University, However, the scope was determined to be of un- 
manageable length for such a purpose, and additional time was 
necessary if the study was to be accomplished, The completion 
of the project was assured when the extent of the undertaking 
was recognized at George Washington University. The required 
time was granted by allowing the thesis to be submitted in two 
parts to cover two term papers necessary in partial satisfaction 
of a Master of Public Administration Degree at that university. 

In addition to the problem of time, the study could 
not have been undertaken had it not been for the inspirational 
leadership of Dr. Vincent P. Wright, Director of the Graduate 
School at Northeastern University and Dr. A. Rex Johnson, Director 
of the Navy Graduate Comptrollership Program at George Washingto 
University. I am deeply indebted to these men for their help an 
understanding. A special note of gratitude is due Pr. Richard 


Norman Owens of George Washington University who gave gener- 


ii 


















b sd 
«የ 8 ፣ T P = ab Toys" ga ጌይ ፣ +8 - ۱ “ቨን 
-ajd ۱ ۱ SN Y ip ¿Y © L3 
ls መ 'መም ኤአ ا‎ | 7) 88 # 
à si Al پر‎ ۱ —— `L mod rre B 
4 | م‎ 
6 ^ نت‎ E "x ' Ls + 545፤8፤ ٣۲ چا اس سے‎ 
NA VAS .-. i ۱ ሜ ፏኤ ome dees OVE ` 
۱ L 7 trata a IT T, WAS * 14 I 
= # 1 T መ ,ዓሠፃገመሥ ۵۸پ پ۹۸‎ 
a ۲ ۳ jti n ፡ Bawah NY ECN Y 
4 P ' ° ' 4፥ 
۱ ورین‎ - > baso a anb! m ۱ 
° ۔‎ 9 E 9 
ضر 7۔‎ ۰ ለጠ ٢ ስ LR و‎ ۱ 
پیر‎ ۷ 1 ۷ Tee bas y ፣፣ ጠመ 
TIT Lar AL b a ۱ d 
TR l ۱ “ፌክ 
8‪ 7 , t’ 3 
' ጭ ® ۱ ۱ — - ' 
wt m ] ጠነ e 4 ! deem d ٭‎ meg 
۱ 
۱ ۱ P Pun. c9 — | ዐ:።ቄ ሥሙ e ሙ= ኩጫ 
Ed al Las! wu ሽ ፦ ፦ - ፤፪ 7 . 
! m LA 19 IA ai 9 jawan - حتف‎ Dinn ° 
ات‎ ^ b. I ew Wayan ay 








ously of his time and criticism, In addition, personnel in the 
Federal Trade Commission and the Department of Justice have been 
most cooperative and offered many suggestions slong with tech- 
nical advice, 

In making investigations for the original paper it was 
found that considerable writings had been accomplished on the 
various segments of the subject. Economic books offered a 
wealth of information on monopoly and competition, Law journals 
U, 5, Statutes, and books on government regulation of business, 
fully covered the law. Many writers had attacked the problem of 
concentration of industry as a result of mergers, and business 
periodicals had a considerable number of articles on the reasons 
for the present wave of mergers. In no place, however, was any 
current writings found covering the full subject of mergers, 
per se, 

It was difficult to understand such a lack of coverage 
on so important anaspect of business, From a student's point 
of view such writings were eagerly sought for a full but easy 
understanding of the basic concepts of the subject. As a result 
of this fruitless search the form of the thesis took shape, 
Considerable spece is devoted to the early history of mergers 
while the law of mergers is developed from its inception, This 
coverage was deemed necessary to bring into focus conditions that 
‘may have set the stage for the present merger movement, 

A large portion of the material represents information 
from secondary sources and liberal use is made of footnotes, 
Considerable insight has been gained, however, from personal 


interviews with senior corporate officials from forty of the two 
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hundred largest industrial firms in the United States, These 
officials were most generous in answering questions; however, 
misunderstandings may have resulted from the interviews. If so, 
any errors of interpretation are entirely my responsibility and, 
therefore, no authority is given for any quotations from this 
study where such interviews are discussed, 

It is hoped, that by the form of presentation and the 
inclusion of current information gained from industry and govern- 
mental agencies, the work will contribute to an understanding of 
the nature, extent, and future implications of the present merger 


movement, 


E. R., Kingman 
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INTRODUCTION 


“Mergers of major companies are the more important 
business events of any period." Commercial and Finan- 
cial Chronicle, March 26, 1953. 

Nineteen hundred and fifty four can go down in history 
as a year of decision relative to the future of big business vs. 
the United States Goverment. Not that any such momentous cecis- 
ion was made, only that it was a year when scarcely a day passed 
that the subject of big business did not make the headlines, The 
Federal Trade Commission was making investigations, the aor) 
were preaching pure competition, and the leading business publica 
tions were carrying article upon article having to do with mergers, 

It is unlikely that 1955 will bring forth any new sol- 
utions or radical departure from the old. The hue and the cry is 


expected to go on unabated. 
The Problem 


The basic problem is one of definition. What do we 
want from our economy and what do we expect of it in the future? 
Mary Jean Bowmen and George Bach aptly state: 


kost Americans apparently still believe strongly in 
capitalism and the virtues of a free private-enterprise 
economy, yet the scope of government action beyond the 
regulatory duties prescribed by laissez-faire advocates 
has grown steadily and rapidly. How far should it go, 
what are the social objectives and what do we want the 
private-enterprise system to achieve? 


1 
Kary Jean Bowran and George Leland Bach, Economie Analysis 
and Public Policy, (New York: Prentice-Hall, 1949), p. 579. 
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1t appears that the extent of effort by the government 
to prevent mergers, and to control business if continued or if 
successful, would in itself destroy our competitive market and 
possibly establish a monopolistic economy. On the other hand, 
if concentration in industry eame down to only s hsndful of the 
fittest, would monopoly result, snd if so would it destrcy the 
economy of the nation as we know it? How should our efforts be 
expended to preserve the unprecedented growth this nation has 
experienced and at the same time ccntrol this undefined phenome 
non known as “big business," if in fact it should be سیت‎ a 
Not only is it almost impossible to define the problem 
but even the segments of the problem become embroiled in contro | 
versy. what is competition? . What is free-enterprise? What | 
constitutes good mergers or bad mergers? When might a monopoly | 
be good for the public? These are just a small portion of the | 
questions left unanswered. Professor Me. A. Adelman, one of the 
most prolific writers in the field, says of this: 

The most obvious conclusion is also the most depressing 
one: how little we know of our industrial structure and 
its evolution. . . + Not only sre the most important basic | 
data not available; we have scarcely even begun to decide | 
what questions we want answered.“ 

This wes put even more pointedly by J. D. Glover when | 
he stated: 

We do not know nearly as much about the cornoration 
as we should. Our libraries contain more concrete clinicel 


detail on distant primitive tribes - their motives, value 
systems, and methods of organizing activity - than on the 


CM. A. Adelman, "The Measurement of Industrial Concen- 
tration,” The Review of Economics and statistics, Vol- XXXIII | 
(November, 1951), p.295. | 


x 
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corporation in our midst. ... Critics, generally, 
nisconceive the nature and the functioning of one of 
the most distinguishing features of modern society - 
the business corporation, 

These ominous warnings by respected writers in the field 
are, of course, nct without good foundation of facet. One of the 
major problems for the study in the year 1955, is that the post 
current statistical data available, with minor execptions, is fro 
the 1947-1950 period and much of that is in disoute, The Federal 
Trade Commission, itself, has difficulty keeping track of mergers 
and their effects on concentration in industry, In 1952 Adelman 
chided the FTC in this respect by noting: 

incidentally, the FTC report on the merger movement, 

issued in 1943, contained the 1947 merger totals. This 
prompt publication was very welcome, cut here it is 1952, 
end inere are still no figures, oT thg promise of any 
figures for tho 1948 and later years. 

In addition to the problem of numbers of mergers, other 
FTC facts and figures do not at all times tie into ones made 
available by certain periodicals, books, or research institutions 

ና 
and, by their own admissions,” often appear only as estimates. 


These factors make overall comparisons and eonclusions difficult 


at best, 
Some Definitions 


The first question that must be answered is, "hat 








~J, Db, Glover, The Attack on Big Pusiness, (Norwood, 
massachusetts: The Plympton Press, 1954), pp. 290,291 
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tration in Ksnufacturing, j to 1947 and 1956 (vashington: 
Government Printing Office, 1954), p.16, 


E 
“Federal Trade Commission, Perort on Changes ín Concen- 
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4 

constitutes a merger?" The word merger is defined in the 
dictionary as, "the extinguishment of a lesser estote, right 
or liability in a grester one. ... A combination of commer- 
cial interests or companies in one.™6 

The definition is more liberal than the standard 
interpretations of business, in stating specific differences 
among trusts, holding companies, consolidations, combinations, 
amalgamations, mergers and acquisitions. These interpretations 
don't often allow for the use of the all encompassing term 


merger. Dr. Richard Owens in his Business Crganization and 





Combination, quite properly takes some exception to the common 
usage of the term and says, “the words consolidation, merger, 
and amalgamation are often used interchangeably, but the best 
usage seems to give them the distinet meanings indicated.’ 
Certainly trusts and holding comvanies «culd come under the 
dictionary term of extinguishment of a right or liebility in 
a greater one, but their form and shape are considerably 
distinct from the accepted usage of merger. 

J. Fred #eston menticns the rssults of market concen- 
tration due to mergers? and M. A. Adelman states “another wave 


of mergers came in the period 1897-1902."9 Both of these 





ÓFunk € Wagnalls, The New College Standard Dictionar 
(New York: Funk & Wagnalls Company), 1947-1950, p.746. 






"Richard Norman Owens, 
Combination, (New York:  Prentice-iis 


83. Fred Weston, The Role of Mergers in the Growth of 
Large Firms, (Berkely and Los Angeles: University of Californi: 
Press, 1952), p.31. 


Adelman, Op.cit., pp. 295. 











9 
comments encompass trusts and holding companies as well as 
mergers, amalgamations, or acquisitions. The Federal Trade 


Commission recognizes four merger movements , 10 


and speaks of 

“The underlying economic forces that appear to have precinituted 
the recent merger movement."11 The Department of Justice states, 
"each merger will be weighed on its own merits, and no one 

should jumpt to the conclusion all asamslgsm:tions ere going to 

be banned." 

Through the years the term "merger" has been so fre- 
quently used by authors, the FTC, the Department of Justice, und 
Business, to indioste all forms of business unit organization, 
that it has become a generic term and by necessity used in this 
study in its broadest sense. In addition, most authors make 
little distinction in other terms and it will be noted that | 
combinations and consclidations soon take on the same — 
as merger. Although these terms are so used, it does not mean 
that the specific meanings of the various forms should not be 
considered and, therefore, they sre given here. 

The Trusts.--The trust device, well known and long used for 
other purposes, involves the holding of rroperty 
by a trustee who has power to administer it and 
receive the inecme from it, both property and 


income to be used by the trustee as directed in 
the trust sgreement. . . . The business trust 





1l0vederal Trade Commission, "The Merger Movement" 
(Washington, Government Printing Office, 1948), p. v. 


llPederal Trade Commission, Press Release, "FTC to 
Survey Mergers," (Washington: FIC Cetcber 26, 1954), p.95. 


lithe Wall Street Journal, "Brownell Formally Announces 
Decision to Bar a Merger of Bethlehem and Youngstown," (New 
York, October 1, 1954). 
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was ordinarily a corporate organization formed to 
control a number of corporations through holding 
their stock. The original owners of the stock 
turned their securities over tc the trustee 
corporation, and received “trust certificates" on 
which dividends were paid. They remained tech- 
nicelly owners of the stock, but power to vote 
was transferred to the trustee organization. 


The holding compsnies.-- The holding company is similar to 


the trust. There is one primary differerce. The 
trust simply holds the shares of the ccntrolled 
companies as trustee; it does not own them out- 
right. The holding company buys up securities to 
get power over the ccompsnies that it wants to 
control. As the name indicates, the holding 
company typically owns and holds securities of 
other corporations; it frequently owns no land, 
machinery, or cther such operating property 
itself. 


Consolideticns.-- £ consolidation is the combining of 


geg eS oe + 


business units that formerly were independent 
companies into a single corporation. The con- 
sSolidated company holds and owns the assets or 
properties of the consclidating companies, not 
their stocks. The companies that are absorbed 
cease to exist; their charters are surrendered 
to the state that granted them, and their corpor- 
ate organizations are discontinued.15 


Combinatione-- A combination may or may not take the form 


of a consolidation. A combination is defined as 
two or more previously independent firms united 
by a charter obtained especially for that purpose 
thus excluding purchases, exchanges of stock, and 
holding companies.+© This is a form of consoli- 
dation. 


Amalgamation.-- This is synonymous with a combination. 


Merger .-- Besides the dictionary definition, it is ncrmally 





lOBowman end Bach, op-cit., p.65. 
141614. 
lŠowens, Op Gite, 


Adelman, Op.cit., p.294. 
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considered that s firm is nerged when, ". è o 
one cf the firms mey take over the assets ofthe 


others without t^e formation of a new —— oi , 
though it may be necessary to secure an amendmen 
to its charter permitting the issue of ads} tional 
sic yer in payment Por the exsets acquired,!7 This 
A5 p Poor cf canmselidatich. 
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h broader sense, it is considered ‘an the 
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Giscugsions of the antitrust laws that it has to 
Go with the "nerwsgereof Teo firms DY wey af pure 
ébgse of asseta only, by tee atguiring firn, 
leaving the corporate shell of tha acquired firm. 


ation intervretation in this section should he‏ ضا 
wade for the uge of the word antitrust, The Sherman Act of‏ 

1990 was pasGed by tho Congress to outlaw trusts, The use of 
the term Sherman antitrust act was soon coined, ans ever since 
most legislation against “restraints of trace" have boen termed 
antitrust Laws <cnd ere so referred to by the PTC, the Department 


of ustice, snó3 the Congress, 


a Solution? 

Dr. Barnes cautioned in seeking an answer to the 
problem when he imparted the advice that the information sought 
was mostly unavailable although the FIC would welcome a study 
suck as was outlined, he did beileve, however, that if avenues 
of questions or problems te be investigated were opened, then 


10 
a contribution to the merger mevemnent could be wade, 








4 x 
l70wens, As 


ገፉ 

Op seussions with Dr, Irston Barnes, Economist, 
reéceral Trede Commission, Vashington, D. Ca, personal interview, 
August 1954, 
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An additional warning was of a different nature but one 
that seems most appropriate to this study. A. A. Berle Jr. 
voiced the following opinion: 

Depending on his predilection, the student may conclude 
that the United States is traveling "The (statist) road to 
Serrdom,” or that it i8 by tfiel And epror diseovering a 
sane method of preventing both the community and the busi- 
ness man from being sport of blind economic force. 

What does 211 this mean to the common man who, inciden- 
tally, doesn't become so common when it is considered that it 
is his future that is being determined? This study is under- 
taken to review the mass of contradiction that is before us, 
and to present a resume of the problem with resulting recommen- 
dations and ccnclusions from scmeone who ls neither an economist 
preaching pure cempetition, a follower of socialism preaching 
government intervention, or a business man desirous of protect- 
ing his advances in competition. This common man is merely 


desirous of protecting the heritage that is his in "the America 


way of life." 





194, Ae Berle Jr., “The weasurement of Industrial 
Concentration,” The Review of pconomics and Gtutistics, 
Vol. XXXIV No. 1, February 1952, p.l73. 
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CHAPTER I 
HISTORY OF THE MERGER MOVEMEN 


"The house is certainly not a finished and furnished one - 
there are too many glaring lacunee end too many unfulfilled 
desiderata." Joseph A. Schumpeter. 

The history of American business during the past hundred 
years makes inspirational reading. It is a history studded wit 
constantly changing patterns of doing business to meet the ever 
growing problem of competition. what's more, it is a history 
of American ingenulty, not just in the sense of innovetion, but 
an the larger sense of increasing the stundard of living in 
what has become known the world over as "the American way of 


life IU 
The Period from 1860 to 1891 


In considering the history of mergers and their effect 
on competition the belief is often expressed that they are a 
product of modern business and born of the era of corporations. 
Insofar as the present problem is concerned that belief is 
unquestionably correct but it is more than significant to 
reflect that in the writings on the earliest crefts and guilds 
there were revorted stories of "getting togetrer for the common 
good." A Guild member who sold his wares below the amount 
considered a fair day's pay was, indeed, an outcast to his 


trade. 
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16 
Although the English common law, dealing with the 
subject, was well understood and had been accepted as part of 
the community of business regulations in that country, it was 
not until after the Civil war thet “restraints of trade" were 
considered as a 00 in the United States. The incressed 
scale of manufacturing establishments and the birth of a great 
many new industries soon led to activity in combinstions of 
business enterprise. In retrospect, it might be considered 
that this was a natural reaction tc the times. Larger scale 
production required new finencing, the new technical innovations 
required development, aná the spreading railroad systems heralde 
the possibilities of nation-wide distribution with the hope of 
obtaining control of the new markets. | 
It was in this age that the whisky, oil, sugar, e Lus ao] 
lead, steel, and rubber trusts, amidst none too profitable 
publicity, took on the forms of monopoly. 
The Public, Congress, and The American Federation of 
Labor, were quick to grasp at this "monopolistie giant." In 
1888, George Gunton wrote: 
Indeed, the public mind has begun to assume a state 
of apprehension, almost amcunting to slarm, regarding the 
evil economics and social tendencies of these organiza- 
tions . . +» the social atmosphere seems to be surcharged 


with an indefinite, but unexpressable fear of trusts. 


In addition, the Democratic platform of 1890 stated: 





george Gunton, "The Economic and Social £spect of 
Trusts" Political Science quarterly, September 1888, p. 585. 
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. > + the interests of the people sre betrayed when 
«e + e trusts and combinations are permitted to exist becsuse 
they "rob the body of our citizens by depriving them of the 
benefits of netural competition.« 


ኑ< 
© 


The answer of the Congress to these demands was rapid 
and what they believed to be positive. The Sherman Antitrust 


Act Bas 


x 


passed in 1890 und became the first formal attempt to 


regulate mergers. 
The Period from 1891 tc 1919 


The panic of 1893 put a sudden stop to all kinds of 
company promotion and expansion. The Labor Commissioner for 
the United Stetes Government stated at the time that "we were 
economically depressed because we had finished the job of 
invention end rreduction."5 Little did he dream that a few 
years later the greatest alliance of business firms in history 
was to commence as a result of the "invention and production 


of the era." 


The First Merger Movement 

«hile authors vary crnsiderably on the exact number 
aná length of the various merger movements, it is gencrally 
accepted that the first one of mejor importance began in 1898 
and continued until 190% or 1904. Henry Seager and Charles 
Gulick, Jr. painted the following picture of the prior merger 


movement: 





\ 
“Thomas H. MeKee, The National Conventions and Platform: 
of all Political Parties, (Baltimore, friendenwald 1906), 
pp. EOM, NES. o o | 


Harold G. Vouiton, America's wealth/The Last 100 Years | 
And The liext, (Washington: The Brooking nstitution, ; 
pe 4. 
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The organization of trusts which occured during the 
years from 1879 to 1896 barely attained to the dignity of 
a movement. Altogether there were not more than twelve 
important organizations formed during the entire period and 
their total capital was well under $1,000,000,000. The 
Contrast between the spusmodic and irregular formation of 
trusts in these years and the second trust movement that 
set in after the return to presnerity in 1897 was very 
striking. 


The factors giving impetus to increased gains in 
concentration during the 1896-1905 tera sre generally conceded 
to be: 

l. Relaxation cf incorvorating lans. 


Privilese granted sy New Jersey law for companies 
to hold stock in another corporation. 


T^ 
° 


ó. Availability of national markets by transportation 
4. Management's improved production techniques. 
5. Economies of large scale production. 


6. Development of the investment markets and the adven 
of the investment banker. 


7. Large financial gains to stockholders and promoters: 
8. The Shermsn Act 


9. Tariff policies executed in the especial interest 
of business. 


10. Great new innovations in the form of invention and 
methods. 


ahile some of the above reasons are self-explanatory 
others require further consideration. 
The relaxation of the laws of incorporation, as used 


in this instance, largely concerns thc authority to become big. 


— um ae 





“Henry R. Sesger and Charles A. Gulick, Jr. Trust and 
Corporate Problems, (New York, 1929) p.60. 
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des 
Most states prior to this time prohibited capitalization in 
excess of from $1,000,C0C, to $5,000,000. With the gradual 
repeal of these statutes, allowing unlimited capitalization, 
growth mas allowed whether ry merger or public sale of securi- 
ties, Other aspects, concerned tre "plece of incorporation," 
allowing companies te be z Few Jersey Corporation, for example, 
although operating in Cew York, This allowed the use of less 
restrictive laws when such use wes edvant.geous to a new corpor- 
ation, 

The privilege irante? by New Jersey, allowing one 
corporation to hold stock in another corporation, is eredited 
by some as being the greatest single contributor to the merger 
movement, About the act, “dward head commented: 

For momentous oum MN 8, this statute of New Jersey 
is hardly to be ecualed in the annals of legislation... 
the little State of New Jersey, containing two percent of 
the population and one and three tenths per cent of the 
wealth of the United States, by the simple act of amending 
its corporation law, nulified the antitrust laws of every 
State Which had passed then, 

Stories of large financial gains to stockholders and 
promoters ran rompant throughout the recorded history of the 
period and dd much to adda to the distaste of "big business," 
William Harris's views on this are typical of many: 

These trusts were put together by bankers, and the 


securities they of fered were 7 thoroughly watered that it 
took & generation of industrial growth «und the inflation 


ምን 








Fm Š 2 4 
¿Edward Sherwood Vead, Trust Finance, (Yew Yorks 
Appleton, 1920), pp. 39. 
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of a world war to dry them out. 

The sherman Act of 1890 was passed with great expecta- 
ticns of being a cure-211 for the problem of trusts and con- 
spiracies in restraint of trade. Net only did the New Jersey 
law, which allowed corporations to hold stock in other corrora- 
tions, practically nullify the aat but the aet itself went a 
long wey toward causing mergers. it seems impossible that such 
& paradox could exist but an examination of the facts pan EA 
indicates that conspiracies cutlased by the aet became legal 
when acecmplisheá under the cloak of merger. «hat couldn't be 
done by five firms getting together in a conspiracy in "restraint 
of trade” could be accomplished by the same five firms consoli- 
duting into one firm.’ 

The period was also significant for many new inventions 
and improvements on existing machines nc techniques. Notable 
among these were the Benz high speed internal conbustion engine 
which acceleruted the udvent cf sutencbiles, trucks, and trac- 
tors. The moving picture, x-ray, telephone end telegraph cable 
and the airplane were ill a part cf the pericd. In addition, 
Frederick Taylor brought to industry nei production ideas, and 
Ford introduced the production line technique. Manufacturing 
workers increased during the 1891-1910 .eriod by forty per cent 


and productivity was inerea.ed by sixty-seven percent. 





Swilliem B. Harris, "The Urge to Merge," Fortune, 
(November 1954), p. 102, 


Temporary National Economic Committee, Record of 
Proceedings, December 1, 1956 to January <0, 1939, Part 1, 
Reoremie Prologue (vashington: Government Printing Office, 
1939) » Do 112. 


OMoulton, ap.ei$., pps 16, 17. 
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Notwithstanding the stunning advances the country was 
making, the growing pains were beginning to hurt. Mead said 
of this: 

s 9. 5 TOUT years have sufficed to reorganize ühe lead- 
ing industries of the United £tates along lines of consolida” 
‘itm. + . . ۳۵۵ 1 an industry hàs escsrod . . .9 

There is ccnsiderable difference of opinion among writers 
as to the exact number of combines formed during this period. 
The differences in count, however, pere not so much a matter 
of mathematics as of the ceontinuins problem of whit we are 
counting. 

The Census Bureau, in its compilation of consolidations, 
listed 185 combinations formed up to June 30, 1900.19 Luther 
Conant, dJr., published a list in March of 1901 which contained 
241 consolidations prior to 1900, "of which 87 or over one-third 
were organized in 1899 slone." Conent observed: 

The movement in that yesr in fact develoreá into a 

crazé on tre part of the greedy promoters and vendors to 
unlosd pronerties upon the nublic at snormous prices."ll 

The Cersus listíns broke the 185 consolidations down tbo 
65 as having been msde rrior to 1897, with the balance having 
been formed between 1897 586 1900. Tre breskdown of Conant'!s 


figures were connarable considering the additionel numbers 


reported. 





9Mead, op.cit., p+. š 
1OTwelfth Census of the United States, 1900 Vol. VII, 
Part I, as cited by M. A. Adelman, "The ligusurement of Industrial 


Corcentration," Keview of Economics and Statistics, Vol.XXxXIII, 
November 195l, p. 270 
llLuther Conant, Jr. Publications of the American Statis 
tical Assos, March 1901 as cited by George W. Stocking in "Four 
Comments cn the Mexusurement of Industrial Concentration” The 
Review of Economics and Statistics, Vol.XXXIV, No. 1, February 
954, De 6ይ» 
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The Census Bureau and Conant reported only through the 
year 1900. One of the mest often cuoted authcrities on the 
numbers cf ccnsolidstions was John Moody, who made a painstak- 
ing listing of over 300 of them for the period ending in 1905. 
Cf 92 large mergers studied by Moody, 78 are reported to have 
resulted in cortrel of 50 ver cent or more of the output of the 
industry." 

The size and shape of the futuro business organizations 


ot the United States were tsling forñ. Most people didn't like 


4. 


what they saw. Of this George Stocking sald 
Péfheps never ih dll tho Pest of iBdustricl history 
have such comprehensive and significant changes in the 
structure, of & peacetime economy taken place in 4 period 
so short. 
The effects of the new concentration in industry were 


becoming apparent and efforts were being expended to obtain an 
amendment to the Sherman Antitrust Act.+% All such efforts 
were unsuccessful; however, 1914 saw the passage of two impor- 
tant pieces of legislation. The Clayton Act was introduced and 
passed to prohibit, among other things, “the acquisition of 
stock or other share capital, when such acyuisition would sub- 
stantially lessen competition or tend to create a monopoly." 


The Federal Trade Commission Act was introduced, and passed, 





li John Moody, The Truth About Trusts, (New York: Moody 
Publishing Co., 1904), ۰ CUM. 


lÓceorge ve Stocking, Four Comments on "The Measurement 
of Industrial Concentration," The Review of economics ind 
Sta@tisties, Vol. MKXIV, ite. 1, Februsry 195%, pe TOL» 


| 
| 
| 
44.4, 66 002 በፎ Anti-Trust Act, senate Report 848, 60th 
Congress, <nca sess., 1909. 
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ag a means of extending control over practices in restreint cf 
trade, ss well as te form a body that could undertake investi- 
gatlons in the public interest. Both these acts will be 
explsined further in the Chapter on "The Law of Mergers." 

AS in the esse of the sherman Act, the high hopes of 
the Clayton Act sponsors were soon dimmed. It día not become 
the power 1t was expected to be. In addition, the Federal 
Trade Commission, which has been organized under the Federal 
Trade Commission Act, was having its difficulties sith the 
courts. The end of this period was significent for the reason 


that mergers had come to a standstill. 
The Period from 1919 to 1941 


Although considerable merger activity was noted in 
1920 and 1921, it was not until 1924 that it s@euin forshadcwned 
what could be designated as s movement. wWhile the “second 
merger movement” was not to be compared to the esrller one, it 


still was of lasting importance. 


The Second Merger Movement 

The principal forces of tho period sppesred to be the 
great technological gains by integration, the advent, cf national 
advertising by radio, meking bigness = rejulrement if production 
and distribution were to be of advantege, and the strong bull 
market cf security prices, which when compared to the earlier 
period again indicated that there were strong profits to be 


gained by mergers. 
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1.8 

This cycle saw the loss of 9102 business firme through 
the process of merger with over 2000 developing during the 
1928-1929 boom (Table I). ‘hile the number is considerably 
larger than that noted in the 1898-1605 term, it must be remem- 
bered tht with the grest growth cf the nation the number of 
business firms was also growing, 54ء‎ the relative importance 
wes not as pronounced. NM. A. Adelman did state, however, that, 


ç 


"Increased concentreticn during the 1924-29 period may be 


regarded as proved . "15 


c+ 


Mile tro exteaded depression of the early thirties is 


quoted by some 3suthors a3 bein; responsible for additional con- 


D 
ደክ. 
1 


solidations, the actual numbers were so small that the 1932-194 
period is listed as being memorable for the absence of merger 
activity. Notwithstending this, the era is noted for the con- 
siderahle rumber of writings on business cycles, competition, 
concentration in industry, and the resulte of such activity 
umen the @ecnomy cf the nation. For an understanding of the 


tempo cf the times the wernings of +. A. Berle ond Gardener C. 


rm uf 
< 


Means, ero cited. They said in 1252: 


Just what does this rapid grcwth cf the big companies 
promise for the future? Let us project the trend of the 
gpowth Gr .. . the twenty years 1909 to 1929, then 70 per 
cent of all corporste activity would be carried on by two 
hundred corporations by 1950. If the more rapid rates of 
growth from 1924 to 1929 were meinteined for the next twent 
years, 85 vércent of corporate wealth would be held by the 
two hundred huge units. It would take only forty years at 
the 1909-1929 rate or only thirty years at the 1924-192 
rate for all corporate activity and practically all 





1SAdelman, op. Cit., p. £85. 
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industrial activity to be absorbed by t«o hundred giant 
companies.16 


As in the past, when public reaction was hostile to 
big business and the ccnsolidation movements, the government 
took steps to balance the situation. Thus enters the history 


of the next eroch. 
The Period from 1941 tc the Present 


The insdequaey of the staff anā limitations of finances 
seriously handicapped the FTC in its enforcement of the Clayton 
Aot and the Federal Trade Commission Act. The Department of 
Justice had been no better off in their ability to prosecute 
under the Sherman Act. Of this Corwin D. Edwards said in 1941: 

in spite of the expansion of the last four years, the 

Antitrust Division's appropriation is still less than that 
for the Smithsonian Institution, and this sum is obviously 
not enough to prevent nonopoligs end restraints of trade 
throughout American industry.+/ 
These had presented an almost insurmountable disadvantage to 
government action. In 1941 new life was put into the FTC. 
With an expanded staff it commenced to look into all branches 
of industry, rather than to take tho less aggressive method of 
waiting for complaints on a case to case besis. The Denertment 
of Justice also shared in tris stsff increase but only to the 


extent thut it could investigete one or two industries st a 


time. 





16,, 4. Berle and Gardner C. Means, The Modern Corpore- 
tion and Frivote ircperty, (New York:Commerce Clearing House, 


1837), pp. 40-41. 


l7copsin D. Wapêrds, "The New Antitrust Brocedures," 
in C J. Friedrich and Edward S. Mason, Public Policy (Erattle- 
boro: Vermont Printing Co., 1941), p. 324. 
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The Third Merger Movement 

This acticn was well timed es the year 1941 indicated 
thet another merger movement was underway although authors disas- 
gree as to the size and significance of it. The FTC reported 
2450 absorptions during the period 1940-1947 5 although this 
figure doesn't agree with Table I which lists 2052. Commenting 
on the later years of this action, M. A. Adelman discounted its 
importance. He said: 

The average annuel number of mergers in 1946-47 as com- 

pilee by the FTC, was about one third @s hich as in 1989, 
and was exceeded by 10 out of the 13 years 1919-31.  Moreove 
there were more firms in existence during the 194078 sc thet 
the rate of merger would need to be adjusted down. 

AS in the past, each new increase in merger activity was 
met with public demands for more controls». This period was to 
be no exception. After many years of debate and two attempts 
which failed, 1950 saw the passage of an Amendment to the Clayto 
Act. The Amended Section 7 now brought "acquisitions of assets" 
within the prchibitic of the law by the following lsnguage: 

That no corpcration engaged in commerce shall acquire, direc 
ly or indirectly, the whole or any part of the stock or othe 
share capital and no corporation subject to the jurisdiction 
of the Federal Trade Commission shall ac;uire the whole or 
any part of the assets of another corporstion engaged also 
in commerce, where in any line of commerce in any section of 
the country, the effect of such sacuuisition may be substan- 
tially to lessen competition or tend to create a monopoly. 


The FTC believed at last that the loophole of the Clayto 


Act had been plugged. 





; (3:3 (5 1 ሬ 


The Merger Movement 





l8rederal Trade Commission, 





Da 17. 


4943681656, 6 op.cit., P ON 
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The Present Merger Movement 


No real breaking point can be made between the third 
merger movement and the present one, unless 1949 were chosen, as 
the low point for the period. It might even be better to consider 
them as one. However, the size and extent of what has been hap- 
pening recently is of such magnitude that it deserves separate 
consideration. 

The great number of consolidations th: t have taken place 
during the past five years can only be compsred to the 1925-1930 
period in all of recorded history. The FTC reported that for the 
years 1950-53 an average of 700 firms a year were lost through 
merger . “0 It is considered important to re-emphasize that no 
absolute totals cf mergers could be found even at the commission. 
in reference to the FTC figures, we only have to look at their 
annual report of 1952, and note that they speak of instituting 
“a progrem of listing and making preliminary examinstion of all 
mergers within the Commission's jurisdiction." 

Another warning, as to possible misinterpretation of the 
inerease in mergers, must be injected. The rate of mergers or 
numbers mean little, without an understanding of the resulting 
effect on concentration, ccmpetition, public policy, or consumer 
benefits. Of this, the Chairman of the FTC made the following 


comments: 


“Ornnual Report of the Federal Trade Commission, 1950, 
1951, 1952, 1953, (Washington: Government Frinting Office, 
June 50, 1950, 1951, 1952, 1959). 





“tannuol Report of the Federsl Trode Commission, 1952, 
op-cit., p.dl. 
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- » + these figures throw no light on the magnitude or 
significance of the mergers involved or the extent to which 
they effect competition in specific market sreas. . . . What 
is needea is an analysis of mergers in recent years to deter- 
mine their effect on competition in specific market areas. 
Ye believe that information can be obtsined to show the 
effect on competiticn of the current wave of mergers, and 
also to determine the nsture of the wave and the forces that 
underlie it.°° 

an exemple of just one of the considerztions thet would 
have to he examineá ín comperins this period with eny prior one 
would be the growth in numbers of msnufacturins firms. In 1935 
there were 200,000 such firms, while in 1950 there were approxi- 
mately 300,000, notwithstanding all the loss through absorptions 

4۲ ۶ 
by merger.” 

History hss a way of repeating itself, and the present 
merger movement was not to be without its investigation. At the 
time the FTC commented on the significance of the mergers in the 
present wave, it also announced "s speedy but thorough economic 
investigation of recent corporate mergers and acuuisitions." 

The purpose cf this investigation was stated to be "To provide 
documented facts on mergers for the informetion of the Commission, 
the Department of Justice, the Congress, aná the public."94 

The history of the merger movement would not be 6 


without considering the impact of the various pieces of legisla- 


tion and the separate investigations conducted by the FTC and the 





“2f7ederal Trade Commission, Press Release "FTC to Survey 
Mergers," op-cit+e, 2» 5» 

¿Federal Trade Commission, Rerort cn Changes in Concen- 
tration, 1935 to 1947 and 1950, (Washington: Government rrinting 
Office, 1954], p. I9. 

“AFederal Trade Commission, Press Release, "FTC to Surve 
Mergers,” Op.cit., p. l. 
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Department of Justice on their avowed purpose of restricting 
mergers, concentration, and monopolistic practices, These 
topics will be discussed under "The Law of Mergers," but for the 
moment it can be stated that the agencies of Government have 
gained little. 

Table I indicates a sharp drop in the 1954 rate of 
mergers, although some of these have been of massive size. 
Could this indicate that mergers have cyclical tendencies? 
Could this be the beginning of the end of this cycle? 


The history of mergers is far from complete! 


. - 
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TADIE 1 
NUMBER CF MANOPACTORING AND MINING CONCERNS ACQUIRED OR MERGED 


S eon T Annua 
Year Quarter Quarter Querter ^usrter Total 
1919 57 82 147 126 411 
1920 209 186 188 166 749 
1621 184 99 80 122 485 
1922 86 58 82 76 297 
1955 84 67 44 105 300 
1924 110 71 87 85 2355 
1925 124 104 127 176 550 
1926 286 296 171 146 339 
1927 161 247 220 £13 841 
1928 197 915 242 274 1,028 
1929 349 395 346 160 1,216 
1930 £04 237 156 189 786 
1931 465 142 87 71 463 
1932 7 102 46 40 195 
1933 19 43 35 12 107 
1934 19 25 34 BS 101 
1935 ኃይ 27 38 £4 lc 
1936 39 25 27 25 12$ 
1937 32 2ኛ 29 91 119 
1938 32 20 22 35 107 
1939 24 22 16 20 87 
1940 29 45 30 36 140 
1941 £2 Zo 24 42 111 
1942 19 189 OL 51 118 
1943 44 45 4.7 79 232 
1944 68 755 79 104 ጋ=ዲ 
1945 59 59 79 142 O60 
1946 95 132 109 83 419 
1947 98 97 64 126 ፏዐፏ 
1948 65 81 60 59 265 
1949 37 35 30) 35 13# 
1950 42 51 50 57 200 
1951 117 179 205 202 703 
1952 139 171 244 218 822 
1953 230 265 141 190 793 
1954 156 139 


Source: Federal Trade Commission Press Release "FTC to survey 
Mergers," Cctober 26, 1954. 
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CHAPTER 11 | 
WHY MERGE ۱ 
"On Wall Street there's a saying that an enidemic of mergers 
marks the beginning of the end of = boom, Maybe so in the 
past, but this round looks different. It's being fomented 
not by bankers but by tho msnsmrers themselves, and for sound 
business reasons.” 
William P. Harris, Fortune, 
Nove 1954. 

It would be impossible to make an upprorriate decision as 
to whether mergers ere good or bad «itheut understending the 
reasons for them. «while it may be claimed that the actusl causes 
can never be known, some of those back of the present trend are 


80 obvious thet they oan not be disputed. 


That corporations have been gulity of meny monopolistic 






practices over the yeors cannot be denied. Much cf the criticism 
of trusts and mergers was well deserved and 1% will be up to the 
business man, himself, tc prove his present case, or possibly 
up to the public to disprove it. Ferheps only history will give 
the answer but when the time does come, it is doubtful that mət- 
ters will apvear cuite as dismal as filliam Harris desecrites then 
in the “second merger movement." 
Corporations were merged to provide glamercus new securi- 
ties for ہہ‎ speculation-msd public. Stocks of merged compsunies 
sold quickly at huge premiums. . +. + ‘hen the crash cume it 
was discovered that much of this rerging was evil, psrticu- 
larly the sale of public-utility holding-company debentures 
and preferred stocks. The Insulls snd the Hopsons cf the 


period and the bankers who worked with them, put all. Stree 
under 4 cloud from which it has never fully emerged." 





lüuarris, op.cit., p. 102 
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26 
The Makers of Mergers 
The present merger movement appears to lack its Insulls 
and Hopsons. It also is lacking in the interest of the powerful 
financiers from Wall Street who sare so often characterized as 
wolves. It weuld be naive, however, to believe that there ۲ 
some high finance behind the ability to buy corporations at a 

st cf $100,000,000. or to imagine that there were not some 
experienced financiers sutting the combinstions together. 
would be just as naive to accept the idea that if evil forces 
were sotuslly doing the "business" that the watchdogs of public 
interest wouldn't have ferreted them out by now. 

Like any successful business, however, as industries 

grow the need for a broker develops so also as mergers become 
successful, a function for brekers appears. Consequently, at 


this time, many persons propose mergers to corporate managers. 


tions they approach. The proposing of mergers fcr the sake of 
merger is bad, both for the reputation of business as a whole 
and for the firms so merged. Few, if any, of these promoters 
could effect mergers of major corporsticns. 

This does not mean, however, that mergers hsve not been 
engineered. Reputable firms have been required to offer service: 
in the intricate business of merging Americsn industry. Bankers 
would be remiss if they did not offer assistance, for the protec 
tion of both their own investments and their customers! interest} 


Most of these persons do little good for themselves or the 1 
In sddition, the corporations, themselves, do not always have | 
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27 
the required "xnow-how" to provide the means or preparation for 
their known requirements. It is at this point that they often 
require the aid of management crnsultsnts. Some consulting firms 
have set up full departments to handle the nesds of their clients. 
Cther reputable ecnsulting firms sre continually making studies 
for determining values of ccmpanies proposed for merger. The 
large corporation, itself, has been so bombarded with such re- 
quests that it often requires departments to be established to 
deal with them. For example, the Comptroller of Allied Chemical 
& Dye Corp., indicated recently that opportunities for merger 
were presented daily. 

While the merger broker must be considered as being in 
the present picture, a c.reful reading of sll the articles per- 
taining to the reasons back of the unions, as well as interviews 
with corporate officials cculd not help but bring cut the conclu- 
sion that the managements of business are the dominant proponents 


in the present marriages of business enterprises. 
ፌጋ 
Types of Mergers 


There sre four general catagories cf mergers. They are 
known as the herizontal, vertical, conglomerate, and allied. 
The FTC, while recognizing the four, actually lists mergers only 
under the three categories of horizontal, vertical and conglomer 
۱ 


ate. The sllied are placed in the horizontal group which account 


for 60 per cent of the total, while the cther two types account 





“Discussions with F. L. Linton, Comptroller, Allied 
Chemical & Dye Corp., personal interview, August, 1954. 
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for 20 per cent each. Each of these is briefly outlined. 


The Horizontal Merger 

A consolidation of business enternrise is said to be 
horizontal when the businesses carry on production of the same 
product or the same stage in the production of some product. 
For example, when Allied Chemical purchased Mutual Chemical the 
merger was horizontal for the reason that Allied gained nothing 
for its own plants. It was merely the addition of another firm 
doing a chemical business at the same stages of production. The 
fact that Mutual manufactured a product that Allied, itself, did 
not make has no importance in discussing the type of merger, 
although it is a major consideration in presenting the reasons 
for merger. 

The merger of Packard and Studebaker is another illustra- 
tion cf a horizontal merger. In this case the products were 
identical, although in different styles and price ranges. The 


products were identical because they served the same purpose. 


The Vertical Merger 

A merger of business enterprise is said to be vertical 
when it involves the ccntrol over tso different stages of pro- 
duction. Bethlehem Steel represents a completely integrated 
corporation 4s it ccntrols the manufacture and distribution of 
the raw material from processing through te the finished product. 
The entry of Pittsburg Flate Glass Cc. into the chemical field 
by merging with Southern Chemical, to gain a supply of soda ash 


for the making of glass is an example of a verticnl merger and 





Federal Trade Commission, "The Merger Movement: A 
pan Report," (Washington: Government Printing Office, 1948) | 
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29 
The Standard O11 Company of Chio in entering the transportation 
and refining fields for the production, processing, and distribu- 
tion of their products made for vertical integration. 
Vertical mergers can go either forward toward the sales 


room, or backward to the source ci supply. 


The Conglomerate Merger 

The conglomerste merger is made by joining ccmpunies 
engaged in business enterprises thst have no relationship to each 
ether, and forming the results of the combinations into operating 
holding companies with each unit being mainteined as a division. 
The acquisitions of the American Home Products Corporation are 
examples of conglomerate mergers. This corporation consists of 
fifty subsidiaries engaged in the manufacture and sale of 5,000 
products in many unrel: ted fields such as chemicals, food special- 


ties, psints, insecticides and cosmetics .4 


The Allied ¿“erger 

A merger is said to be allied if the merged firms produce 
different commodities or services but the manufacturing process 
or cbsnnels of distribution sre the same. The acquisition by 
General Foods Corporstion of Waxuüell Fouse Coffee, Calumet baking 


powder or Walter Bakers chocolate are examples of allied mergers. 


| 135 13 6 of their own. 





4vederel Trede Commissicn, The Merger Movement 
p. 62, as cited by Owens, op-cit., p.4cel. 
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50 
Reasons for Merger 


in considering any specific merger, many reasons may be 
involved. In other cases it might well te that there was but one 
paramount motive for eech party. It is because of these condi- 
tions that the merger reasons given here are grouped in broad 


categories with examnles cited of various pertinent cases. 


For Tax Savings 

Tax laws of the United States Government have been 59ከ 396 
to continual demand for chinge. Probably in no other corner of 
the legislative rena have pressure grouns been so active in 
demanding “special considerations." It is paradoxical, however, 
to see the Congress pass laws in an attempt to restrict mergers 
and at the same time psss laws that encourage them. 

Tax savings come under four general descriptions. One is 
the estate tax, the second the "loss carry-back" tex, the third 
is the taxation on dividends and the fourth is the tax writeoff. 

The estate tax.--Having an estate licuid enough to pay 
inheritance taxes is becoming one of the most difficult problems 
to the owners of business. The economist dreams of a system of 
competition where there sre many competitors, none of a size that 
could be called big business, and all working in whsot is termed 
pure competition. Facts contradict this dream. The business 
ten, Who has kept within the rounds of pure competition, leaves 
financiel ruin for his company and heirs after his deith. This 
non-fictional business men has introduced his esritel and knor- 


how &nd throughcut his life rds seen his firm grow and prosper. 
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51 
On consultation with his tax advisor he soon finds that the heri- 
tage he will leave is in the form of estate taxes, that approach 
confiscation.of his life-time effort. Many businesses have been 
sold to meet these taxes, with the often result that fine, compet- 
itive firms were lost to the community. „hat is thë easiest way 
out of this dilemma? The answer is simple - merger. 

In the previous examole of merger activity between ^llied 
Chemical and Mutual Chemical the reason for the owners of Mutual 
can be put down under the heading of estste taxes. Mutual was a 
fomily owned corvoration thet hsd grown to distinguished success 
That wes its error! If death preceded merger the work of a life- 
time would be interrupted during reorganization or liquidation. 

Richard Smith, reporting in fortune, left little doubt 
that one of the compelling reasons thet Glin Chemical wanted 
Mathieson Chemicsl was the fact that 58 per cent of the Olin 
stock, worth over one hundred millicn dollars was closely held 
within the family. quoting illian karris in Fortune, again, 
we see the specter of tox. when commenting on the merger of 
Benson & Hedges with Phillip Morris he noted: 

Hedges, sales 57 million in '55, was run by 72 year old | 

Joseph Cullman. The Culiman'ts family control of the corporae+ 
tion was such that shculd Joserh Culimun die the corporation 

probably would have had to be liouidated at great embarrass- 

ment to tre Cullmans. The licguiilivy aemanaea in estaotes was 

easily obtained by merger. 

How does the merger help this rrobiem? The answer is 


too simple. The owners of Mutual Chemical received shares of 





Linton, op.cit. 


ORichard sustin mith, “The Olin Mathieson heal," 
Fortune, November 1954, pp. 110 ff. 


Harris, opecite, p. 106» 
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Oe 
Allied Chemical & Dye stock in return for the total assets and 
stock of the company. The business will go on indefinitely, the 
Mutual name will continue, the ccemmunity und public benefits will 
@cutinue, but the femily will have Liquid shares cf Allied in 
which to pay the estete tax when that day comes. The only change 
is that Mutual will be operated as a division of Allied Chemical 
& Dye Cory.® 

Loss carry-back tax.---ifter many years of study in the 
accounting profession a student would have difficulty in facing 
the fact thet losses are profits, and defunct corporations ready 
for bankruptcy sre worth many millions of dollars. Only the most 
modern cf text books would carry this latest twist to the old 
ideas that profits are profits and losses are losses. 

The tax laws of our country, in dealing with the business 
man, ere designed quite fairly to put the burden of tax on his 
average earnings over a period. Thus if he reported a profit of 
$100,000. last year, and paid a tax of say $50,000., and this 


year reported a loss of $100,000., he would be entitled to a 


pr 


refund of the $50,000. as his average profit over the two year 
period was zero. 

The proeess seems yguite simple. “he question, however, 
arises about how s loss can be made into a profit. This comes 
about when the business man has only losses and no profits, or 
if he has profits and through merger sells the business at a loss). 

Although other reasons were cited, the curry-back was one 


of the Kaiser-Willys' inducements to merger. Xuiser had huge 





Sinton, OF odit. 
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losses totaling miilions of dollars, while Willys was doing quite 
well as a growing automobile manufacturer. By process of merger 
the company then had large losses to cleim as refunds from the 


| ۱ 7 9 5 š 
&overnment cn the taxes paid by Willys. In Shis particular cese 


kado 


$ is reported thet the reason backfired because Willys soon had 
treir own losses to contend with also. 

To better explain the ecurry-béck process an actual Case 
study used by Harris shows the intricste workings of the scheme «+ 
This instance deals with the carry-beck loss, the defunct company 
and estsute taxes. 

The case ccneerns a firebrick company whose stock was 
Glosely held by the family. Due to their fear cf estate taxes, 
they desired to liquidate the best they could but their asking 
price cf $4,000.000. in stock of a strong corporation was too 
much for possible purchasers. This situation did not dis turb 
the modern acccuntant who was used to desling in losses as profit 
The buying firm actually paid only $1,700,000. in cash yet the 
family gathered all the net cash that they ccula possibly have 
received had they sold the company for the original asking price 

34,000,000. stock less the 25 per cent capital gains tax and, 
in addition, they still hed their company! The process was quite 
Simple. 

The assets of the firebrick company were acyuired for 

the $1,700,000. cash. These assets were carried on the books of 


the firebrick company at an approximute veluc cf $3,700,000. The 





9۳ رز‎ Kaiser Bought willys," Business week, March 18, 
41955, p, 94. 


op.cit., p.104.‏ یب 
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54 
purchasing company, therefore, bought assets valued at 
$5,700,000. for only $1,700,000 or a $2,000,000 possible profit. 
This in itself was reason enough for them to want to merge. The 


possible profit to the buying company mas ዛ realized loss to the 


t 


° 


selling Company, The family immedi: tely applied for their loss 
carry-back against prior taxes paid sni the Treasury Department 
"donsted" the balance of the purchase price to the family in the 
form of 2 rebate of 51,500,000. This gave the family e net cash 
sele of $5,200,000. for their assets agsinst $5,000,000. net had: 
they sold for stock snd they still held velusble losses in the 
form of the useless corvoration which itself could sow be sold 
again. 

The tax figures being deait with in this discussion are 
not small. We have only te look at the Howard Hughes - RKO deal 


to see the staggering effects of tax loss. After Howard Hughes 


purchased all the assets cf HEC, the corporate shell that remained 


was worth a reported $20,000,000. in losses. 


The FTC can complain about this type of merger, und the 
Treasury can ccntinue its endeavor to thwart it, but the pure 
methematics still makes an interesting story to the enterprising 


businessmen, s» story he is likely to continue to read. 


The Dividend Tax.--Ferhaps the least used, of the tax 


ኤንን 


advantages to mergers, is that deriing with divicends; however, 
4% is no less important to the @iscussion of texes Gs ۸ 
of mergers. 

There are two aspects of dividend tex. The first hus to 


do with Gevble taxation, uná the seecná to taxuble income. This 


advantage usually has more significance to the corpcration in 
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55 
which sizable holdings of stock are maintained by 4 limited num- 
ber cf individuals. Again this might be the picture of the cor- 
poration the economist would paint if he were tc illustrete the 
perfect cornoration. That perfect carroraticn in the eyes of 


tne economist 13 a monster in the ¿yss of those who bred it. 


፳2 


reverting to the history of the business enterprise 
founded by the family, ns vortraved in the section dealing with 
estate taxes, we see a growing firm th-t is an asset to the com- 
munity. As it makes its place in the economy it exrands and 
profits result. The profits sre | ujte pronerly taxed by the 
various levels of government. In addition, the company has a 
residue which is, zs 2 rule of thumb, split ecuelly between 


expansion of the business, end return cn investment to the stock- 


3 


holders. These dividends are then ecnsidereá as income to the 


+ 


stockholder, with minor exceptions, and ere once more taxed. 
When stock is held to a degree that control of dividends can 
easily be determined, such control often prefers to restrict 
this double taxation by leaving a greater percent: ge cf the in- 
come in tho business. 

hn edditional, and more potent, reason for leaving these 
profits in the business comes from the stocknolders «bo, huving 
Surficient income, ere in the tax brackets where little is left 
on additicnal income. 

We can investigate the control and tne history cf the 
growth of certain firms and note this trend towards evasion of 
@ividend texse. The Pittsburg Flats Glass Co. wee originally a 
family corperetion. Today thut family Lolds approximately three 


million shares of common stock in the corporation, and virtually 
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has voting control. If dividends of that corporation were con- 
parable to the average big business firm, the income of the 
peecigients would cemt@inly réacn pechibditive r.tes, returning 


BEpproximnPtoly tën censos on thé doilar. lLittic interest could be 


bonercied unter such tex lamg tc make the omnerc remain de little 


a TE the Pesulte in cases such ot Pittsburg Flate 
Wess? Dividends tre kept to a bare minimum, money ls plowed 
Bel into tae corpecration, ¿rowtl takes the form of merger, 28 
pell ss Internal expansicn, end yrofits to the stoekholders take 
the form of capitel geins at a rate of 25 percent.+1 Cnee more 
the merger is stimulated ty the tax laws! 

The tex write off.--Tax laws of recent vintage have been 
Guite faverable to merger in the allowu:ce fcr yuick write-offs 
Gue tc war necessity or cexzletion of naturul resources. This 
has been especislly conducive te verticul integration in the 
۰۰. oil field although not much less cf + factor in all extrac- 
tive industries. 

MeLean & Haigh writing in the Harvard Eusiness Review 
voiced the fcllowing opinion: 

The tax provisions for expeusing intangiple drilling 

costs are such that a company can expana its producing opera 


tions on a very feygrable basis at times when 1t is exposed 
to high tax rates. 





lipiseussions with T. W. Collins, General Personnel 
Director, Pittsburg Plate Gless Cc., Pittsburgh, Pa», Fersonal 
interview, November 1954. 


lez, G. McLean snd R. W. Haigh, "How Pusiness Corporations 
Grow," Hervard Business neview, Vol. OZ No. 6, llovember-December 
1954, p. 86. 
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Bernard Rodey, Jr, a recognized Expert on corporate taxa- 
tion, discounted any great importance to this phase of the tax 
system in developing extecasive mergers, although he acknowledged 


t souid be proftitsble, anu had crobably accounted for some 


Ee 


CAAT 
consolidations.+3 
Merger for Financial Reasons 

Financial reasons for merger probably cover a multitude 
of motives. Fart of these considerations are combined with othe 
aspects. Certainly all the factors under tke section dealing 
with tax can also be said to be financial. Those reasons won't 
be repeated, but are no less & part cf this section. 

Finance in this instance eencerns itself with the requir 
ments for capital, idle funds, cost fsetors for expansion, pur- 
chase for profit, and financial gains of promoters. 

Requirement for canital.--One of the mest difficult prob 
lems of the smell business man is the requirement for capital in 
which to finance research, expansion, or product introduction. 
This weakness can quickly be solved by merger with a large well 
finenced concern. This was the case of C-Ccl-0. The initial 
Success of this small business was tvrvical of the opportunities 
available to men with ideas. As demand for the product sharply 
incressed, the producers were urablse to cope with the require- 


ments of Slant, Siuinment, and sursidisry requirements for 


MWəIzIIKÇVUII$III, L =ጨጨጩ 





lõpiscussionrs with Bernard 3. Rodey, Jr., Assistent 
Secretary and Tax Manager, Corscliasted Kaison Company of New 
York, perscnal interview, December, 1954. 
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oU 
launching a major "ship" into the business world. General Mills 
came to the rescue with all the inducements necessary--money 58ዉ0 
position. 

idle funmds.--Although the cage ci Pittsburg Plate Clas 
156 & prithe example of thi, section, further comment is deemed 
Gesirable»- The present amount cf available investment capital 
im the Unived tatan is beeeming & problem to many busiress ፲፻ 226 
۱ b ús eupoci&l!ly true of the large inpsurence companies. Inter 
dik rates ere Talling tnd those intwrested in placing their £vail- 
able money in the most profitable minner are looking for gcod 
investments. The tuilding of new inaustries or adding to the 
output capacity of present industries is @ risky investment at 
۱۳۶ Very best. Investment st the present time in profit&ble 
going concerns is condiderably better frcm a return-on-ihvestmen 
SbBndpoint than any cther fcrm of outlay. Thus,mergers aré s 
logical result. 

Cost considerations for expansion.--Ones the decision 
has been made that a firm's growth indicates expension require- 
ments and the financing is available, the next decision is how 
to proceed. «hen Bsthlehem steel felt the need to match the 
expension of United states steel the question was the one posed 
above. To build a plant the sige of Youngstown Steel weuld be 
کک"‎ 29000 36 117 ont of the question. At todey's prices it would 
just not be feasible. Youngstown wes aveilable, however, and 


gU a "price" that was mutüblly béneficial to both sithough not 





14, nen a 28641 Company Joins & Giant," Business Week, 
Sertscaber 19, 1952, p. 45 IT. 
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presently considered an acceptable merger by the Department of 
Justice. > 

Another fact for consideration is that expansion by mer- 
ger often does not cost any money, while expansion by building 
would be extremely expensive. Turning to the Sllied Chemical - 
Mutusl Chemical merger, it can be seen that in actuality the 
acquisition of Mutual enst Allied absolutely nothing although it 
was a most satisfactory sale insofar as }utuel was concerned. 
Allied paid for Mutual in an outright nurchase in the form of 
previously unissued common stock shires. The value of Allied 
shares went up after the merger, indicating that there was no 
loss in value. No cash exchanged hands. Allied was in the long 
desired chromium chemical field merely by the issuance of stock. 
Although the Comptroller cf Allied firmly stated that this was 
an oversimplifiestion, the fact remains thst had Allied gone 
into the merket place to sell the shares of stock tc raise capi- 
bel cr hed taken available canibal ənd built plants to the ex- 
tent of the aseyuisition, it might not heve zppesred quite as 
much like an overaimplifiontion.!? 

Purchase for profit.--No firm would admit for publicetion 
thet a merger wes made for profit only. It would prefer to give 
such feasons for its uction as expansion, diversification, or 


integration. A good example of this possibility, however, is 





l5piseussions with Mr. W. R. Archerd, Assistant to 
Comptroller, bethlehem steel ስጠ. Bethlehem, Pae, personal 
interview, November 1954. 


167 inton, Op.cit. 
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40 
the previously mentioned case of the firebrick comnany whose 
assets worth 25,700,00. were purchased for $1,700,000. and 
returned n quick profit of $2,000,000. 

Cases like this sre not rare. Finsncisl psges of all 
newspapers were caliins attention to the fact thst literally 
hundreds of concerns could have been purchased through stock 
acquisition during the 1940's for less than the auick assets! 

Financial gain to oromoters.--In the history of the 
merger movement we saw that, in the past, considerable importance 
was attached te financial gain to promoters. we have elso con- 
sidered,in the present chspter, the subject of promoters as a 
cause of mergers. Now we shall discuss financial gains to pro- 
meters in the situation es it is at present. 

The types of profits here are of two kinds. If, in faet, 
there was s broker involved, the reascns that the merger was 
first proposed might well have been the nossible fees or merket 
appreciation in securities that the promoter would receive. As 
previously mentioned, it is doubtful if this has mide many sig- 
nificsnt mergers. 

The cther type of finsnciul gain is thst made by stock 
Bopeesistjon on Inrourcement cÍ a merger. if a sagging or 
unknown firm joins è giant, there is no question but Sheet there 
Will be, more often than not, tn 2ppreciaticn in the value of 
the shares cf thet ccrroration before merger. History has also 
Paweh $ well set pattern of an ineresse in value of shares 
when giants join giants. It might be said that there is an 


appreciation in value when such a merger takes pluce although 
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the facts might be hard to prove. These two kinds of apprecia- 
tion are merxet made. Another tyve is that set by managers of 
the merger in pricing the value of new shares or the ratio of 
conversion on old shares. It might ve very tempting to put a 
little water in the pow us in the past. After all, the managers 
are usually solid stockholders. In addition, if they expect a 
close vote with the common stockholders over spprevel of the mer- 
ger plans, = iittle sweetening will go a long way towards making 


Eno pill easier to swellom. 


Merger for Market Reasons 

Under this heading will be ocnsidered growth, protection, 
and market control. 

Ihe growth aspects.-- No man would invest his heart and 
soul in the formation of a business without the hope of future 
success and reward for his efforts. If there were to be no 
reward there would be no incentive to work. With few exceptions, 
a business thet isn't growing isn't worth having. How companies 
can best grow is the subject of this section. 

The small business mun looks with envy cn his large com- 
petitor who can run off the production lines great cusntities of 
good quality products. Although there is & difference of opinion 
as to when economies in size cease, it is generally accented that 
the small business can not always compete with its grown up bro- 
thers. Nationsl advertising encourages the consumer to buy 
brand products. National channels of distribution get products 
to the consumer when and where he wents them. A desire for 
repid expansion for economies or to meet sales demand is com- 


pelling. The methods of big business are not always the sure 
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48 
way to success, but so s long way toward achieving that goal. 

If the small business man does have an idea, such as the 
O-Cel-0 case, by the time he is able to make the oroduct «and 
auccessfully market it, there may no longer be « demand for it. 
Harris pointed this out when commentine: 

Small producine companies, based on processes or on 

ው تاس‎ that are likely to become obsolete before they expire 
are mereed with companies having better facilities and credit 
So ወ the product can be exploited quickly. 

The subjects of patents and research are often quite 
painful to the small business. The owners see their products 
Cesse to be in demand; their machines obsolete by innovation; 
and their sales transferred to competitors. In research, and 
invention, the small business man cannot compete to protect his 
investment. 

The drying up of raw materials and the loss of scurces 
Bf supply are as crippling to a corporation as polio could be to 
a person. s&s if this were not enough, ths effects of shifts in 
markets and economic recessions, might well spell doom for the 
firm. 

This picture should not be taken to mean that the situa- 
tion iS all black. Small business has flourished in the country 
for a long time end we are far from departing from a free-enter- 
prise economy. For the moment, however, the best orotection yet 
found for tho rigors of growth is in the merger. 


The buyer of a business that is growing has many 





l7Rarris, ODp.Cit., p. 104. 
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ሬሆ 
ecvantages. The small business men, however, must leok te the 
protecting cf kis interests s0 th: t he has an ecueal chance with 
Hbc cempetitors. 

Tue denmsnow for proteocticn.--1n the charter deslíng with 
curan ica iia in haóhotry, apece jc given tc the views of verious 
pubshorg on ineresses or decreases in concentrutian wad relative 
Size of Lusiuezcos. Here we ore cuncerned with the demands on 


M) pushes to keep Buce With the increased tempo of our 
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economic development as well as the problem of growth. Columbia 
Southern Chemical Company, u 5ubsidiary of Fittsburg Plate Glass 
689. wiien deals in líiguic chlorine, spent sixty million dollars 
in the last eight years on acyuisivions and plant expansion. In 
1946 this company stood third in its field und eight years sixty 
million dollars later it was still third 138 Referring again to 
the proposed Bethiehem-Youngstown merger, it is evident after 
U.S. Steel accuired western steel plants und built the Fairless 
plant in Bethlehem's back yard, that Bethlehem sould have to 
take drastic action just to remain in s competitive position. 
Pausing a moment, let us ask,"Why did U.S. steel acquire 
Consolidated steel in the first place?" The suswer is one of 
shifting markets. it costs a lot of money to ship steel from 
Illinois to California. As the mid-west und western markets 
grew, with every indication of a much lerger growth in the 
future, U.S. Steel recuired mills in the area to compete in 


price. To build such plants was costly ana a long process -- 
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the result was merger, 19 

Mergers for protection might alse include mergers for 
survival. These can include industries having high unit costs 
and declining volume as in coal, or mergers just to sto» losses 
as in overproduced industries such as textiles, cr losses from a 
failing business, One of the most compelling of these, survival 
often changes whole industries and often the meaning of company 
names, 

Armstrong Cork Company is a fine example. As the costs 
of producing cork products rose and their use was continually 
diminished, Armstrong had to look for diversification to stay in 
business. Today through the process of merger only 10 per cent 
of the products sold by the company contain cork, ‘The products 
accounting for the other two hundred million dollars in sales 
run the gamut from rugs and firebrick to plastics and munitions, | 
This was merger for survival in its finest sense and the result 
is a reputable concern adding much to the American business scene, 

In commenting on mergers for protection, the route of 
horizontal anû vertical acquisitions have to be explored, Fori- 
zontal mergers often ere for diversification into other lines, 
These make a firm less vulnerable to the changing cycles of a 
single industry. Moreover, sueh Giversification in plants or 


products, makes a firm more able to compete in all areas of the 


ar e 





Discussions with Y, A, Walker, Vice President for 
Aecounting, United States Steel Corporation, Pittsburg, Penn- 
sylvania, personal interview, November, 1954 


^Upiseussions with I, Wayne Keller, Controller, Arustron 
Cork Co., Lancaster, Pennsylvania, personal interview, October, 


1954 





!! ww VL 








Fi PY ۱ IN ` ቋ.፡ፕ7፡ Ae a رہ‎ MIA 
548 ۱ ۱ s ' . ab Se) ees) e (a. 
- , = m ہر کے‎ pi 
|8 - T ' ' ies Y መመሙ- — 
| i ' e ۰ S ۶ 1 ዚዛ MS T" 
° - U أ‎ "- iw 
4 የመጠ I ወ ۱ ሬ i —.. -* =. es c 
6 4 6 ۱ ؟‎ ٩ 9 መ = መጨ e 
6 ፤ 4 X I Y A A DE E 59 Y 
è T 5 L ۱ e » pu መጾ 
eee - 4፣ መሥ q ' 
I 
' “tar ! aval ia b ! wu uw 
Y lm - # ۱ 8 
1. JE M MM A ' ' ' ' w 
J 8 ۱ ' 9 2 
è 11 4186 - - — 
L ۰ v ° LJ át ቁ 
' E D Sti =t + 272 $ و‎ *4^ 
۰ T ' e ۱ ' 
~~. ጌጤ alma k n 
- 4 "-— LJ = e" 3 
- NIN 6 all و‎ ۱ 15 WIT TT 
J መ hs —— AM ^ "i NE ud 
4 ت‎ e — سس‎ 
k a ہس‎ Y us mes Je em (7 


Í 
(p v 4 AA Lm s ew ng VTL T ۳۹ 


t ው 


45 
nation. Gerious usrem>loyment in New England textiles mizht 
Hüdyersoiy affect sales in the area, but with studied spreading 
of the sales dollar througa various regions such unemrloyment 
An one &rea woulà not be serious. ^ good example of merger for 
ülversifiegtlon we«so tao union nf «westinglhous Air 5rake with 

Le Roi Oc. Westinghouse hir Brake didn't care to be dependent 
Du he r&ilrowd Lacuetry foe survivsl, und the addition of this 
povoematslon deslimeg in ikedastrial @mgines and allied éeuipment 
was the protection they were looting for. 


we 


o 


E tne purchase, by National Gypsum Co., of Asbestdne Cor». 
National Gypsum wanted to be covered for future trends in the 
construction business. If the trend was to asbestos-cement 
products they would be ready .^? 

A prime example of the protection thet horizontal merger 
can bring is presently cffered in the automotive inaustry. It 
is normal to bring pout completely nes models every three years 
With minor dressing up in the intervening years. within the 
General Motors Corporation exch Division has full operating 
authority to make such decisions as they deem necessary to pro- 
duce a rrofit. <All divisions compete with each other as com- 
pletely as with "outside" competition. 


In 1953 Oldsmobile broke tradition and risked large 


investments in a change over to a new model in two years, 





€ T . ` e 
*lOompsny Mergers; How, Why," Business Week, March 7, 
1985, p. 29. 


Bla: 
==፲ክ1ሷ › 


e 
.- i^a c ፣ፕ። 
a =e z e 
¡As AMA Ie Sie wa ib a س‎ d 


ሥ — 5:  41፤ያ መ ھت‎ a K. 
























TE KZ ጨ -De መ= xo 


— سس سس‎ ) 
as ete «i of. Se Y IO we 
PN a m um cm — t | 

(Pewee ee a ' 4 — PE a P" EE 
4 w a of qe imo یو‎ 

D ji ma ”.፡ 8ዚ o 9 mw ፍጭ» 

e y 1. 8 6. m c ሺሻ. | | 

| "aec ww onc que 


| ب دسم ج‎ c ii 





PU e í. y A A A‏ ہم 
HOJA e XT M1 | M V 1 .ጣ‏ 

| ۱ s "EM — :w"e4 care 4 Sl AD 0.7۳ 
mo 016 “ዐ/ alae Med al MA 
م ت و‎ e y ay A Game qw v GAA) 
-- e Ja Wan AL. ad AMANTE la MAA A 

` Al "AO e 

w a g aAa a cA å 





omm AM LAM mos í GW“ s 6) aii‏ ہرس 


" ہے‎ 5 
- sawa 
- z= 
.۰-۔‎ 


— 


EN 


| 88018 -.‹ጨኤ.ሬቭዜ COM onm —- 











brimcing out their 1955 model in 1954. The results were ^ston- 
ishing even to Cldsmobile 4nd 1954 eculd be termed their finest 
year. But what of Pontiac which did not meke the chenge? Their 
goles went to mokc ue the bulk cf the Cldemehile incresse and the 
Hime hu pcci fdr the Tontiac Divisien and in eddi- 
tion it will teke mere than ə sengon to get Pontine's customers 
۳۶ 15 again; another poon yaer in 1955 is indicated. To Generel 
Motors Corporation these two actions merely balanced each other. 
However, the seme mistake that wes made by Pontiac was mode by 
۱85۰ As an independent with no protection horizontálly the 
results were disestrous end Nash was recuired to merge for sur- 
vival. Jt may not ever recover. A mistake to s big compan 

can bë a small mistake, but a mistake to a small company can 


spell ruin. 


* 


Vertical sequisitions are rlso a protective device. To 
assure merket cutlets integretion sill go forward and acyuire 
channels of distribution. To assure supply, cr to cbtain cheape 
raw materials integration would go backwerd tec the mines or pro- 
duction facilities. Food Machinery Corporation of California 
found themselves in the position of having tc go verticuliy us 
a result of an allied merger. In 1943 they bcught Niagara 
oprayer & Chemical Co., e bulk supplier cf insecticides. This 
move was reported to be for diversification und would be a 
horizontal merger in à different product field. (noe Food 


Machinery owned the company, however, the scurce cf rew material 





ፉን የ2 š 7 ۱ 1 4 ë 

““Discussions With Mr. K. F. Hardy, Director of Froced- 
ures and Methocus, General Motors Corporation, Detroit, Michigan, 
personal interview, December, 1954. 
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47 
for Insecticides became such that for survival that corporation 
was required to move vertically «znd obtain Wesatvaco (USO. ብ 


chemical comnany dealing in the nrimary insredien 24 


r 
“ys ۳ 2 1 ر‎ ۳ e y نب مر‎ Za en 
Vertical nergers cn often set off chin raactions tut 
3 ` LIN e is _ + :ኑ: /«% £3. 2 d * | 
E Memos 165 "ነው TOS owapanien in t v»tully upPelhted fiolds. 


01 


Bethichem Steel in Brazil or Cerro Defusco in %r1 “yun? that 

Lue ecmuisiótilon of property ane tac ening of ore soon turned out 
۱۶ be mony iniuntries. "Tower had to be sumplded sad tho corsore- 
Eum wént 1159 6356 puolio u&ilioy fiold. Workers lm- co be 

۳۰ ۲ 6 to tho nines, aad transportation eohpouiet sore formed. 
Miles of railroads Were require to move tho ore sand railrodd 
۶۱۷ 3 ۵18 were organized. Living conditions for the workers 
meeuired houses; houses required roads; families required gro- 
۳۰۰" ۶ stores; children reyuired schools. Honey wes saved ¿nd bank 
NEM egow«bliohen. The results of suek vertical ecquisitioms can 
be endless, but in the two cases stated above no alterrutive was 


2 
possible.” 59-26 


ጫ 


One of the most necessary of ull protective devices is 
the assuraice of continuing und good administrative leadership 
Top mansgement is hard to find, escecially for the cne man femily 
corporation. If there are no sons, the problem is intensified. 
Florsheim Shoe Co. was sold to international ohoe Co. because 


there was no one aveilable to head the family business of 





op-cit., ۰ 4 ۰‏ روط و24 
E‏ 
Archerd ; ODeCibe‏ 


51)4 3695 33668 vith George ٠ Tow As3't to he Treas 
urer, Cerro We Pasco Corporation, New York, Wew York, 8969909961. 
interview, iiovember 1954. 
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46 
Florsheim.*? In the Olin-Mathleson merger, in sddlition to oer- 
tain aspects of estate taxes slready mentioned, a compelling 
reason was given ss Olin's need for management. Spencer Clin, 
ons of the two owners, wished to retire. As there «were no heirs 
to carry on the business for the future, the merger wes necessary 
in order to obtaín the brilliant lesdership of the young poet dap 
of Mathieson.^? In the merger, also, of two of the lergest banks 
in Washington, D. C., the Hamilton Nations] and the Nationsl 
Bank of #ashington, the need for capsble executive mansgement 
waa demonstrated ”* 

The desire for market control.--Uncuestionsbly, many 
writers might fill pages with discussions of scquisitiona cver 
the years thet were made merely for monopoly purposes. Undoubt- 
edly there have been mergers in the current crop that would fit 
this definition. It is obvious, however, that no firm would 
admit to such š purpose for publiocstion.9? The section is in- 


eluded to note thet this may be an important consideration. 


Legal Reesons 


Legal conditions have added to the bidding for firms. 
In the banking business, braneh banking is restricted by law in 
many localities. Since branch banking is becoming the bread and 


butter of the Banking industry the only way to get in on the 





27"Company Mergers: How, why," Business seek, Mareh 7, 
1953, pe 29. 

¿OSmith, op-cit+., 5» 110. 

293tatement by Barnum I. Colton, President, The Nations] 
Bank of Weshington, Washington, D.C., person2l interview, Decem- 
ber, 1954. 

SOAuthor's note: One major firm admitted thet such wus 
the case in one of their acyuisitionge They sere unsble to 
compete with a manufacturer of an identic:l rroduct so rurohased 
the company. 
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49 
diversification it offers is to merge.94 

Another legsl consider:tion is the artitrust laws that 

are designed to foster competivitn. “nile this is in no way the 
Lector Lhat it was in the 18907-1905 period, it must be brought 
out thet it Tano less true today than at the turn of the cen- 
tury, What can't be done with competitors can be accomplished by 
merger. The Federal Trade Commission disclosed their contempt 
Per this in $9ying: 

« 5 |+ Both the Sherman Act and the Federal Trade Commis- 
sion Aet condena attempts Lo control tha market by means of 
mutual understanding or agreement among c:mpetitors; but 
if the same objective is schieved through the rurchase of 
physical property it is lawful, in absence cf monopoly, and 
the Anti-trust sgencies ere powerless to act. . . . Thus 
the paradox is presented that the more effective ig the 
enforcement of the law asageinst collusion among competitors, 
the greater is the ineentive tc achieve the same objective 
through purchese, consclidation, and merger 2 

In additio» to the rrotlems a£ noted by tbe Commission 

abowe, the Courts themselves were contributing to tho wave of 
mérgers. as «lll be notod in "The Law of Xergers," decision a 
after decision enocuraged ecomoinstions. Cf this Justice Douglas 
in 194€ ocowsntei: 


The economio thecries whieh the Court tes read into the 
antitrust laws have favored rather than discouraged monopoly. 
a7 





۱ EF. de Gatien, Wein 3 Pregt ir Bony Mergers," 
The Weshineton Post and Times Herald, September 5, 1954, finan- 
Cis ጅዳ س‎ 


= 


٤ موم ق جم‎ r Tres Commission, "Ple Wenger Vevement: A 
Summary Report," op+-cit., p. Ze 


| J9stanáard Oil Company v. United States, 367 U.S. 295 
(1949). 
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50 

Labor as a Cause of Mergers 

Labor Unions have been credited ss festering mergers. 
The high leber costs of Studebaker over cther automobile manufac- 
19 ۲ و‎ foresd its prices to a position where 9 coulj not compete 
and merger was the result, In addition, lutor can extract a 
higher wage in industries where monopoly or near monopoly exists, 
as price competition isn't a strong factor, and mergers aren't 
opposed. adhere industry is pressured for increased wages year 
after yesr one of the solutions to ihe squeeze on profits is 
combinations of firms, so that price can be controlled. 

Jobn L. Lewis, when commenting cn mergers within the 
coal industry said: 

- « ethey merged a number of smaller mines, mechanized, 

plowed back sbout 99 million into their mines ard as a 
result have made money .o4 

Other Mercer Heosons 

The exoense cf resesrTeh sboulá be given more than passin 
notice. boserroh is one of the most costly cverhends that firms 
Uns earry. it is ofter steted thet veu can't live sith it and 
Boe ETT Live without it. If twe firme heve heevy expense in 
Unis Girection srO they were in the same field there is opportun- 
MEF “ot marina: ft the athar extreme ic the large growing Timm 


DNE hes ineadecnmite research. The time thyt 3t would take to 
introduce png develop 5» nrogrTom would be sufficient to put the 
firm co for hohind its ecnrsetitors thet research wovld no longer 


be reiwired. This waa the urgent révuirement of Sharp & Dohme 





S47 ohn L. Lewis, "Labor", Fortune, November, 1954, p. 78 
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61 
wnen they sought merger with Merck and their fine research divi- 
sion.99 
along with research gcos patents. The meeting of the 
minds between Diamond Alkali and belle Alkali tells this story. 
Belle had patents but needed the new technology that Diamond 
offered. On the other hand Dismend needed patent rights to meet 


competition. The result was a merger . 26 


ln the @ivertising fiela the shift to brenda products and 


صما 


national advertising caught many firms unprepared. The small, 
perfect compstitor, one man business was unable to cope with 
product research, national public reliutions, national television 
and radio coverage, market surveys, the making of commercial 
films, and the staging of television shows. If the firms were 
not able to dc the jcb the business was passed on to those who 
Gould. It took a sizeable firm, with many .uality executives, 
and well heeled pocketbooks to give the service demanded. The 


results were merger .9/ 


CUE ry 


In the discussions on the reascns for merger, less 
emphasis was placed on the savings invclved by large scale opera- 
tions than on the more concrete examples of profits, taxes, sur- 
vival, and protection. In the history of the merger movements 


there has never been an indication that during depression periods 





q جا‎ 7 d 3 n کے‎ j y ፍ. ድም 
ev ጨነ MS “(uE uou i 9 (አር اس تا‎ ¡Gu k 3 መውን e 9 1953 ° 
A 
ipid. 
S "Why Those Mergers on Woülson avenue,” Luciness Week, 
December 6, 1952, pp. 45, 44. 
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great combines sore forneàó for the vurpose of the greater effici- 
ency that would result, «uite the controry, mergers appear when 
business is at its best. For thot reason we must look elsewhere 
for the cause of these sections. 

It is believed that the primary ressons for the current 
Wave 5f mergers is the demand placed on the manugers of industry 
to keep up with competiticn anc to grow in the spirit ef success~ 
Tul business. The stockholder is not ulways 5s silent as he 
appears». He, end the Hozrí of Directors, demand alert up-to-date 
management. Profits snd dividends retain mensgement at higher 
salaries und better pension pluns. The fastest ind most profit- 
able way to meet competition and growth problems íis threugh mergen! 

J. Fred Weston in summing up his reascns for postwar 
mergers concludes with the views that the fcllowing were most 


important: 


(1) An unprecedented high nescetime tax structure. 

NN low priteMerrning® patios ef acmmon sec cee 

(5) a desire to achieve rapid expansion in order to 
inerease sales in trong sellers marke eo 
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CHAPTER 111 
THE LAW CF MIRCERS 


"Gentleren, our attorneys inform me, happily, that the 
Sherman Act, the Clayton ict, the Celler Act, und the FTC 
sre for the moment...ah...well, let me say...in this 
instance, at leagt...er.. e inoperative.” Fortune, November, 

1954 

The history cf the legal attempts to contrel the growth 
of business does not make sood rending either for the lawyera or 
the business men. The best that can be said is that neither of 
them can rredict the next decisicn of the court. 

That some type of laws are required.for the conduct of 
business is accented even by business, itself. The basis for 
the laws that sre now part of the stututes oi the United States 
is best described by Sherman R. Hill, Chief rroject attorney, of 
the Federal Trade Commission. He commented: 

This government is committed to the maintenance of a 
free competitive enterorise system by historic economic 
policy. Cne of the basic means adopted to strengthen and 
preserve thnt system is the antitrust laws, cre aspect of 
which deals particularly with mergers and acguisitions, 
which kave lone been reecoznized sv exertirs» s mejor effect 
on the competitive structure of American,economy, and as 
having jnherent meropolistic tendencies. 

It has often been seid thet there is dusl responsibility 
between the FTC and tbe Department cf Justice in the handling of 


esses under antitrust statutes. This responsibility at times 





[sherman R. Hill, Chief Project Attorney, Federal Trade 
Wani aia, “daguiSit$Scue am Merger: ," (Peyér read before the 
Association of the Bar of the City of New York}, November 17, 
195 
p. 


ae Cm ٭‎ e ሠ 


ርቫ 
tn 
























| 
-= > ~ 


abaan ae AA‏ مج ام" 

1 2 "i en a ጠመ 
Toe iÓ سوساب ماکح وت‎ 

پکست روس PU‏ ہیں سے مس ہ۱ ہو سد 

ea" = "ir ls amo ares we pg 

he ور‎ a leap UL s 

LIB C !‏ جم سح 

e — e «e ፡ጠ0]-፦ሦ።፡ክርን c ም ፣8 — wt 

(-— د س اسا‎ i om a^ a A 


















i FINT UIS III  ፤ ,ያያዳ © ۷ہ‎ 
, ‹ጠሸህ e dd ۲ 


aa y, S S ES የና 
| EB ال ام‎ [e Ty M o fm JE 


cee‏ سا 
۱ ر Ln ብሯ “< pum 6.6 - da dhan‏ 
“A‏ سے ہت SAA‏ وب ^d rw te‏ سم اس piye‏ 
ےہ e‏ سیت و è ቐጣ‏ 
O 5‏ ا 


| 














1: 1ጩጨ ም ህክ ہس ہت" رسس زا‎ o to G T 
انا‎ ጨጩጪ LAP ሐ Wang 49 —— o = = onl 


Sir 1) SS ¿e ሜን et os soe eee وع‎ 


ኣመድ. 


jw PS a‏ ساملس ۰4۳ھ اا لت بت + ۷ تن 


a ጠጠ — cur baw وہ .ات ود بر با‎ Sti 








o 


uN 


oppears to cverlap and at cther times seems entirely separete. 
Of this Chsrles E. Grandey, of the FTC stated: 


You mey wonder why Seth ihe Depsrtmert of Justice and 
the Commission have jurisdiction in antitrust matters. I 
think the distinction between tbe work cf the two agencies 
in thet field hss been well stated, first by the Supreme 
Court in the Cement case, 522 U.t. 683: ®Although all con- 
duct violstive of the Sherman Act may likewise come within 
the uBfair trade practice prchibiticne cf the Yederal Trade 
Commission Act, the converse is not necessarily true. It 
has long been recognivced th-t there are many urfair methods 
of competition that do not assume the proportions of the 
Shermen Act viol:tions.* Cur Chairman, Bawtrd F. Howrey, 
has expleined the difference in the functions of the two 
agencies as follows:  'The jcb cf the vepertment of Justice 
was to be primerily that of rrosecutor. The Commission on 
the other hand was mesnt to practice preventative law through 
administr: tive and regulatery Pun vitie es, 2s vell as by the 
initiation and cenduct of adverssry proceedings. Congress 
foresaw, end in fact intended, > s ome mutual responsibility, 
but not mere duplication. Both agencies were to work in the 
same field, but with different ons. Cur work does not 
duplicate or overlap the work of the Department of Justice. 
4 very close linison between the two agencies is maintained 
to prevent any such result.“ 


The jurisdiction of the FTC is limited to the Clayton Act 
and the Federal Trade Commission Act. The jurisdiction of the 
Department of Justice is limited to the Shermsn Act and the 
Clayton Act. It can be seen, therefore, that both agencies can 
proceed under the Clayton Act. Effective liaison is required in 
the latter instance. 

Complaints to either agency may be brought by perties 
believed injured by merger or e proposed merger. In other 


instances the agencies proceed through their own investigations, 





les *. Cr&hüdy, Directer, Tureev Af Consultation,‏ ساوت 
Federal Trage Commission, "The Federal Trade Commission and Your‏ 
AGUA EA y (Durer rara befeord the rti CREJ Pleciric-] Contrectors‏ 


ASSO-, lo. Cetober 50, 1954.) p. 3. 
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although only a fraction of the totel number of mergers that 
come to their attention can be leoked into. It is for this 
reason that key cases sre picked with the hope of setting prece- 
dents. 

Investigation by the Cosaisslon usually takes the form 
OF a letter to the eccuiring and eccuired firms reruest 
mation cencerning the merger or proposed merger. ፲፻ after suit- 
able investisction the Commission decides thet there iz osuse to 
issues a complesint, such complaint ig issued, testimony under 
Oath is teken, findings besed on ihe record are made, and if it 
so deems "cease #=nd desist" orders issued. The FTC has no àuthor- 
ity to approve or disepprove s merger vcrior to consummaticn, but 
its duty is to measure the probable effect ufter the merger his 
been accomplished. 

On receipt of a cexse and desist order = firm may “con- 
sent" to such decree or it may witnin 60 days from the date of 
the service revuest in a U.S. Court of appeals thut the order be 
set aside. The Court then has the power to affirm, modify or 
set aside the Commissicn's order. The decision of the Court of 
Appeals may be brought to the oupreme Court by either party. If 
no appeal is tuken, the order becomes final. If later violated, 
the matter is given to the Attorney General and a civil or crimi- 
nal penalty action is instituted in a District Court. Violations 
of the antitrust laws can be brought in equity with civil law, 
or, if deemed warranted, criminal prosecution ean pe instituted. 
The Commission brings all cases resuiting in cease end desist 
Orders under civil law. ln merger cases penalties imposed 


result in orders of aissoiution unless wiifui violation is 











“መ-- ہے‎ a od o e Ml! 
ان اه ق‎ "> I b AAA wama 
— is 4 I ۱ e 6 4 ወ 
۹ 
< I ) ۴۲ » - 
D | 2 | 49 تفص نظ‎ © 
' e ° o 4 1 9 
ወ e , " ,/ - 
- 0 y a> â 2ْ 29۵ °. 
al À mm ۳ سو و‎ a  — — '— | -— ے‎ 
ኅብ. 4 ' ۰ ም & 
|a سر‎ 1 w — —-— ا‎ =T S 
| E! -— E I. d Ë @ 4 q ንእ 6 
| - وع‎ 
- . 44 . A ar 
| - a! wh e o c ^ ۱ o ሸን بے‎ 
= 9 la Y d — 
( "- e 7646 8“ as 
| ' . g ۰ ۔‎ eo i- jpu ہس‎ 
E —" ' 8 1 a ቁፍ ፡፦ "4 wv BP — Q0] . 
! ۰ |! ۴ i e, —— MEA 1 سخ‎ , — «= ፻6 =፦-፦ 
eWoe w imio . . تج سر وت‎ ade e SHO A Mw 
— tie ' Í — + 846 ክሦኤ L w T i èl ... š | — 
we! ۰ = ፲፤ I 7T CWG m +. wi ብ መ 
ብ | نہ‎ bh ae dic مس‎ dad (6d A qm AAA) 
a | ° " በጠበበ dc ጨ- a a 1) mtm. A 


smi axdibaes" ae cap Ceyumd bd — (VW n wa k... 
U osse. ami gsm mde Te cre ዛ5 %5 





96 

involved. If it weren't for the lonc costly delays of court 
trials, orders of dissolution weuld lesve the cffenders in no 
Perse pebivicn thn they Wem arior to this merger. This seems 
like smell punishment, but with the thin line of demareation 
between “accenteble" and "“non-accepuuble" mergers, ond becwuse 
Beny cases pre brought £5 test coses, a greater penalty might b 
tco harsh. 

While YTO econnot bar a merger in sdvance, the Department 
Gr ۱8 96 CRE SG order it by an injunction. Notwithstanding 
this locex of wuthority by tne Commission, if its investigations 
5፤ 3 Proposed merger indiectes that it sould be cansidered e 
violation, tbe firms in question would undoubtedly rroceed in a 
Ganner as thaugh on crder had been issued. 

The Depsrtmert cf Justice does rot use the procedures 
followed by the Commission. Cases investiscted by the Depart- 


ment are handled through the ccurts ir legai proceedings. 
The Herly Lew 


AS was pointed out in the "History cf Mergers," the 
1880's saw a rapid growth in the trust as a form or business 


control. That such giants as the Standard Cil Company under 


John D. Kockefeiler needed to be checked was almost uncuestioned. 


The first formal action against sucn mergers must be 
eredited to the states that had passeu antitrust laws prior to 
1890. However, the Congress was not fur beuind ata it sas in 


1890 that the sherman Act wag euncted. “his act nas most 
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commonly been termed the Zoerman Antitrust ket. The purpose was 


፥.- 
» 


0 @hfwerce competition ag the needs cf corircilins industry. 


| Tie three main provilions thet we are particularly interested in 


(i> 


are stated as follows: 


Recai l. Pty scntir$ct, combinttion in tie ford of m 
rust or otherwise, or conspiracy, in restraint of eommeree 
amon 
e 
f 


ct 


among the wenang) stétes,, or with foréigs aeticna, is hereby 
በመር 351 te be illegal... | 


Section Z. “very person Whe sh41l monopolize, or attempt 
tO monopolize or combine or conspire with any other person or 
persons Ve monopolize any pert of the trede or cemmeree arionge 





the several states or Pith foreign nations, shall be deemed | 
pul ty of a mifTjeésonncr » . + 

Section Š. Mery contréct, oWmbinttion i2 the fofP& of | 
trust or ctherwise, or censpiracy, in restraint of trade or ነ 
Gommereé in any Territory of the United St@tea of the Districsa 
of Cclumbia, or in restraint of trade or commerce between 
any such Territory or Territories nnd *ny State or States 
or Saw District of Columbia, or wóth foreiga metiens, -or 
between the Distriet of Columbift snd any Jtete or States or 
foreign nation, is declared illegal.” 


There hes been considereble discussion through the years 
as to the exect intent of the Congress in passing the Sherman Aot. 
Some havé suid thet it was the intention to prohibit all combina- 
lane tW: monopolized ony part of trade. Sherman, however, said: 

It aime only st unlswful combipbstions . . . This bill 


Come Wet meee co crionlé conbágetions of cerit.) and Jaber, 
the formation of partnerships or of corporations, but only 


tO prévenant E cekbroài Ccpmbirationg pde hitni vieu to pre- 
vent competition, or for the restraint of trade, or tc in- 
Cree we ینہ‎ 07۳۹۰ ef tie wredyoer =t She coat of the con- 


sumer. 
The first test case to come under the new Act was that 
of the American sugar Refining Company. Through a long process 


of intricate share transfers, certificate transfers and purchases, 





ñ | -- ہہ‎ 
U. Ue, ¿Ue 15, Gel 


JBills and Jebates on Trusts, cl Congressional Record 
2456-7 








by 1892 the firm had ma HEE o obtsin control of 98 pereen of 
She refining industry, 

ለ8 8 tes ebie 1% turned ous voorly for the Department of 
Justice. "The 3upreme Court decision aui1ljfieàd the Sherman Aet 
by holding that the combination WAH 2 monoroly in munufacturing 
but not in ihterstute commerce. Bevuwuse the refining as ice 
55۸۸ a State, the cafe whe held te bs one invciving "primarily" 
ily procuction or merufucturink, eLthcumh the sumer was sold 
See Shipmed imteratewte. 85 it did uot therefore involve "trade," 
it was deemed beyond the ecops cf Congress's power to regulate, 
and outside the bounds of the Sherman act. It wes not until 
EAD in the Mendeville Isivnd Farme v. ¢merican Crystal Sugar Ges 
mame thet the dcctrife of the ccurt mas reversed, ! although it 


Was evident as early 2s 1904 that future decisions of the court 


would not adhere to the strict interpretation given in the Knight 


Industry was now encouraged to fern conbinetions, well 
knowing that they had the backing of the supreme Court. 

in addition, the federal administration also believed 
thet their power to act under the law had been Stripped. Owens 
says, "In December of 1895 the Attorney General declared that | 
combinetions «nc menopolies could not be reuched under the Sher- 


men Act merely because they were combinations «nd monopolies, nor 


beeause they engaged in interstete commerce as cone of the 





Soná tes Seve +. B. CC. ERIC COLTS, ll U.S. 1. 


Thuenáeville Til1cvd Fürtüs v. lemer coer Cryite! Sugar Co., 
334 U.S. 219 (1948). 
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59 
incidents of their business."8 

The Department of Justice had more fortune in the next 
case before the courts involving combinations. In the Addyston 
Pipe Pool cage it was determined that the combination was formed 
for the purpose of dividing markets and sharing the benefits of 
higher prices and it was ordered dissolved.? 

Again the government was successful, this time in the 
dissolution of the Northern Securities Company. This holding 
company, organized in 1901, gsined control of the entire railway | 
transportation system in the northwest. The court held that "the 
mere existence of such a combination and the powers acquired by 
the holding company as its trustee constitute a menace to and a 
restraint upon the freedom of commerce."+9 This decision went a 
long way toward offsetting the previous effect of the Knight 
decision. | 

The case of real importance to the ne. of the Shermat 
Act came in May of 1911, when the ötandarā Cil Company was ordere 
dissolvea. Although this victory meant much to the proponents 
of competitive enterprise, the case also meant just as much to 
those desiring expansion through merger. The ruling of the 
court added to the law by injecting the "rule of reason." While 
the Sherman ict outlawed all restraints of trade the interpreta- 


tion of the Court outlawed only those that were "unreasonable." 





op.ecit., p. 465.‏ , وت 
adyston Pipe and Steel Company v. United States,‏ ,9 
U.S. 211 (1899)‏ 175 
U.S. 197.‏ 10193 
listandsrd O11 Co. v. United States, 221 U.S. 1 (1911).‏ 
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Ihe "rule of reason" became the doctrine of the courts 
and in some cases even went sc far as to accept the idea that, 
while a combination was not legal, the effects of dissolution 
would be of greater consequence to the publie interest. + The 
difficulty with such an application of law is that there is no 
longer a law. What remains is a principle which must be adminis- 
tered with judgment based on economics and public policy. 

As the Sherman Act was designed toe outlaw the trusts 
there were no direct provisions dealing with the new menace to 
industrial concentration, the holding companies. In addition, 
it offered nothing in the form of preventive maintenance for 
mergers. Thus in 1909, attempts were made to obtain amendments 
to the Act.15 These attempts were designed primarily to make 
the Sherman Act more specifico. It was contended that the act 
was broad enough te outlaw any combination, good or bad, and that 
it should, therefore, be more definite in its provisions. 

It wasn't until 1914 that sponsors of sn "antiholding 
company” act were successful and the Clayton Act was passed . +4 
Section 7 is of prizeíipal corcern to this study and it reads: 

That no ¢corporation engaged in commerce shull acquire, 

directly or indirectly, the whole or any part of the stock 
or other share capital of another corporstion engaged also 
in commerce, where the effect of such acquisition may be to 
substantially lessen competition between the corporation 


whose stock is so acquired and the corporation making the 
acquisition, or to restrain such commerce in any section or 





l2United States v. United States Steel Corporation, 
251 U.S. 417 (March 1, 1920). 


15a mending Anti-Trust Act, op.cit. 
141 5, Code, Titis 15, Ses. 18. 
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61 
community, or tend to create a monopoly of any line of 
commerce, 

No corporation shall acquire, directly or indirectly 

the whole or any part of the stock or other share capital e 
two or more corporations engaged in commerce where the effeat 
of such acquisitions cr the use of such stock by the voting 

or granting of proxies or otherwise, may be to substantially 
lessen competition between such corporation, cr any of them 
whose stock or other share capital is so secuired, or restrain 
such commerce in any section or community or tend to create 

a monopoly of any line of commerce, 

This section of the Act specifically prohibited the ac- 
quisition of stock, when such acquisition would substantially 
lessen competition between the accuiring and acguired concerns or 
if it was considered to be "in restraint of trade,” Thus it is 
seen that the new law was silent on the acquisition cf assets as 
Gistinguished from acquisition of capital steek, ‘The mergers of | 
that period were usually accomplished by steck purchases, 

The deficiency in not specifically covering acquisitions 
of assets soon become apparent and rergers continued unabated, 
The error in not including the accuisition of assets in the law 
and the words "substantially lessen" and "tend to restrict" wore 
more than the courts could contend with and little was to come 
of the áct, 

The year 1914 was also notable for the Federal Trade 
Commission Act and the establishment of the Federal Trade Come 
mission under the Act, The purpose of this body ras to provide 
a means of extending control over practices in restraint of 
trade and to carry on investigations to provide the basis for 
further legislation, 

The commission's control was intended both to prevent 

the growth of monopoly through "unfair methods of conpeti- 
tion" and to check exploitative oractices of monopoly direct 


ly. “he commission was to hold hearings where illeg:l prac- 
tices of either sort were suspected, either on its own 
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initiative or on complaint of injured competitecrs, end to 
hand dowr "cease ani desist orders” where the practices 
actus lly were found to be illegal. It wss hoped th=t the 
commission would both eid in checking monopoly practices 
and eliminate a large portion of the uncertainty srising 
out of the slowness of the courts in determining in parti- 
cular cages what preotices wore"reasonsble" and shat ز ول‎ 
onable."^?9 
The Commission states their purrose as follows: 
The Federal Trade Commission aag brought into being in 
a very real sense to assure, within the framework cf cur 
Constitution, the right of men to enter business without 
illegal restraints and restrictions, ana by their perser- 
vernnoe, diligence anà ability, to reap the returns which 
the privete enterprise systom holds out to those “ho sre 
willing to tske the incidertel risk.+% 
Once agsin the first "test case" under a restraint of 
trade act was to backfire for technicul reascig.s (Cn February 26, 
1918 the FIC issued a “cease and desist” order against imericen 
Agricultural Chemical Company end the Brown Company. The cherge 
wes that the effect of American's accuiring the stock of Brown 
Company "may be to substantially lessen ecmpetition . . +. or 
tend to crente e monopoly in line of commerce." The case fallea 
on the grounis "thst there was no showing cf proof thst the 
acquired end achuiring companies were competitors as abs required 
under the Aot."l7 Cnee egain the problem of writing ststutes 


to include s1l possible situstions sas demonstrated. 





lŠnowman und Bach, op+cit., p. 587. 
وا ققه 69 ۱ 407ر عرن16‎ pa l- 


l'*teaernl Trsde Commission v. American Agricultural 
Chemical Company end the Brown Company, Docket 79 (Cctcber 8, 
1918), 1 FTC ces. 
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55 
The Department of Justice, The Federal Trade Commission 
and the Courts 

The early reports of the FTC do not indicate much success 
in the abllity to prevent mergers 18 In addition, the govern- 
ment had two serious setbacks in the American Can Company?9 and 
the United Stetes Steel Corporation cases. In both cases dissc- 
lution was desired but the courts refused to so order.“ These 
ceases established the common law that size alone was not improper. 
The Court ruling in the steel case held that the government's 
contention was one of condemnation of size and stated that “we 
must adhere to the law snd the law does not make mere size or 
the existence of unexerted power an offense." 

The first bright spot on the horizon came on February 24, 
1925 when the Supreme Court denied a petition by the Aluminum 
Company of America and required the company to divest itself of 
the stock of the newly scyulred Cleveland Metal Products Co., 


ታ 
21 This success wis short- 


which the FTC had previously ordered. 
lived. The Aluminum Company clsimed 3s debt of six hundred 
thousand dollers due it from the Cleveland Eetal Products Co., 
aná the FTC was unsble to prevent the Aluminum Co. from acquir- 


ing, at execution sale, the preperties involved in the original 





16,nnual Report of the Federal Trade Commission, 1918, 
1919, 1920, 1921, 1l9z2. (Washington: Government Printing Office, 


. June 30, Yearly). 


lSunited States v. American Can Co., 290 Fed. 859, 
903 (D.C., Md.) 

ZÜUnited States v. United States Steel Corporation, 
851 U.S. 417 (March 1, 1920). 

ZlAluminum Company of America ۲۰ Federal Trade Commission, 
284 Fed. 401 (1922). 
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suit. Thus, the Aluminum Company new owned 100 per cent of 
what the FTC ordered them to divest of when they only owned 

63 43 
66 £/3 per cent.” 

As if this wasn't enough, the Commission lost three more 

69668 38 a row and the Jupreme Court's rulings were making 
mockery of the apparerent intent of the Congress in passing the 
acto. The only salvation to the pride cf the Commission wes 
that the Ceurt continued split in its opinions. The majority 
opinion of the Court in ths Thatcher case heid thet: 

The Act has no application to ownership cf a competitor's 
property andá business obtained prior to any action by the 
Commission, even though this was brcught about through stook 
unlawfully held.^4 

Tho Court in making its ruling on the Swift case said: 

. « « the Commision is without sutrority te reyuire ono 
who has secured actual title unc vessesgicn of physicsl pro- 
perty befcre preceedings were begun sgsinst it to dispose 
of the same, althcursh secured through an unlawful purchase 
of the steck.25 

Tbe Commission viewpoint cn this, put forward by its 

Chief Troject Attorney, was: 

Under these . . . judicial interrretaticns of the stetute, 
the legality or illegslity of an se. ulisition wes predicated 
not upon the effects that might flow from it, but upon the 
promptneds with which the Commission could aseer rtain the Tact 
regarding yt and proceed uguinst it. 

The result ol the decisions of the Supreme Court in the 


Thateher 5snà Swift cases were to rule that the Clayton Act did 





à 


“STbid, 365 Fed. 261 (1924). 


LOswift بن‎ Company, OF (zd) 506; western Vest Company, 
5۳10 417; Thatcher Mfg. Co., 5F (24) 615. v. Feüerel Trade Com- 
mission. 


4ha teher “Igo CO. Ve Federal Trace Commission 274 U3 
581 (1926). 


eS Ibid. 
261111 > Ob Cite ۰ ማኞ 
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65 
not forbid a corporation from eliminating another concern pro- 
vided it acquired the assets and liquidated the competitior 
before the FTC could proceed against it! 

Undaunted by its defeat in the cases already discussed, 
the FITC on May و27‎ 1927 again set about endeavoring to comply 
with its charter to issue "cease and desist orders," . .. 
"where the effect of such acquisition nay be to substantially 


lessen competition between the corporation whose stock is so 


accuired and the corporation making the acanisition . . +." Thus 
came about the FTC v., V. Vivandou Inc., with the FTC charging an 
unlawful acquisition of the stock and other share capital of the 
Alfred H, Smith Company and The Parfumerie Helba Company, which 
shortly thereafter acquired the stock of the Melba Mfg. ae, 287 

The Second Circuit Court of Appeals in lew York City, in 

reversing the FIC st:ted: 

The question on the appeal is whether the competition 
between these companies has been substantially lessened by 
reason of the stock acquisition and ownership referred to 
and whether the public has been injuriously affected,” 

We must consider the extent of the trade carrieá on by 
the three companies and compare it with the volue of busi- 
ness carried on by their corpetitors previous to tho period 
of ownership of the stock, and endeavor to escertain whether 
the public interest has been sffected.?9 

Apparently oblivious of the courts, once again in 1934 

a case of major importance to the Commission was brought to test, 
. — e 


Federal Trade Commission v, V. Vivandou, Ine., Docket 
1464 FTC 306 


28 V. Vivandou, Inc. v., Federal Trede Commission 54 F 


(2d), 273 (1928) 
29 Ibid., 275 
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66 
The complaint of the FTC vy érrow-lNert and Vegeman Electrical 
Company, charged the ton- ern, a bolding corpeny, with unlowfully 
acquiring the voting stock of two companies which were enraged 1 
26 

the nanuf&cture of electric uiring devices." 

Althougn, on appeal, the PIC was upheld by the Apperls 
Court, with the previous history of legal decisions, it was not 
unexpected to heer .ustico loberts, delivering the majority 
opinion cf the Supreme Court in this manner: 

*e think the Commission Laexed authority to issue any 
erder against the petitioner. ... The nelding company 
could have ousted the commission's jurisdiction after com- 
plaint filed, by Oivosting itself of the shares, for that 
was all the Commission could order, and if it had ۵ 
Civested itself the transfer of the shares could immediately 
teve brought about a corporate merger without violrting te 
Clayton tet, , <+ ."31 

lt is pertinent to ncte that decrees have seldom re- 
stored competition, That laws should be rade to prevent merzers 
rather than to unserawble the. is oniy good ۰ 


The Temporary Hetional Veonomiec Carnittee in commenting 


on the situation at that time disgnosed it by saying: "The 


Supreme Court's decisions in wergers and consolidations heve 
rm 
been few, erratic, und anpredictable,"J* The 7Cornittee vent on 


to express tbo opinion that it wes tne intent of Congress to 
Prohibit totel omerstio or doninetion cr an iocustpy, Other- 
wise the statutes, in their opinion, woule have little meaning, 


While this Committee was not corolimentery to the courts in the 





3G 
> Arrom-ert a degenen dectric Company v, Federal Trade 
Commission 291 1,8, 597 1934. 


M Ybid., 494 


Ter porsry National Feonornio (omiittoe, Monograph Nos 
30, (Tasrningtons Government Printing Office, 1941), p, 74 





A - 3 4 ዘጩ 
1 
' 
| 








— OP m oo شال‎ 
"T — 
> وق وھ س وج‎ 
m0 e û uuum 


e - e Lu "mL. 














67 
grea of merger law, it did point cut that they hed little guiá- 
ance from common law, and "the details sre multitudincus, tke 
facts perplexing in their intricacy." After msking such spole- 
egies for the court they went on to say: ". . . mononoly me^5ns 
the degree of control the suprome Court deems unlowful.""9 The 
Federal Trade Commission's views on this were: 

The effectiveness cf the originel section 7 was drustie- 
ally impaired by decisions of the supreme Ccurt. The Court 
failed to accord full recognition to the "incipiency doo- 
trine" of competitive effects but appijea generally the same 


test of substantial lessening of competition applicable in 
Sherman Act cases. 


The Present Law 


In 1946 the supreme Court dealing sith the PTC was more 
liberal when Er. Justice Louglas wrote: 

The Commission hes wide diseretion in its choice of a 
remedy deemed adeauste to cope with the unlawful rrasotices 
in this ares and commerce. Here, as in the case of orders 
of other sdministrative ageneles under ecopsr.bie statutes, 
judicial review is limited. It extends no further than to 
ascertain whether the Commis g ion made an allowuble judgment 
in its choice of the remedy. 

In 1948 the SGurreme Ccurt issued a sueening affirm tion 
of the Commission's findings end ruled th t$ the basing point 
system was collusivo price-?ixing which wus in viclotion of the 
Cleyton Act. While at first it wae believed thet a victory for 


the Commission had been won, it sctually nas an ingloricus defett 





99T5id., p. 77. 
963111, op.cit. 


SOIncob Jlesrel Co. ve Federal Trade Commission 3527 U.S. 
608 (1946). 
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68 
for their attempt to control mergers. The case dated from 1937 
and was brought about by the system of charging freight in th 
cement industry, although it was a test case against a system 
used in many industries. 

Petween the perio 1927 aná the decision of the court 
in 1948 there was such o wave of mergers in the cement industry 
that by 1946 sixty per cent of the industry's earscity was in 
the hands of ten firms well distrituted throughout the ccuntry 
snd there was no further need fcr busing-point »reotices,"? Tha 
the decision of the court forced gergere was nroved in their own 
statements within that industry. Other industries thot sverauged 
freight costs from centrsl shipping points for the surrose of 
being competitive, also were forced to look for similer opportuni- 
ties for investment in areas other than those thit they vere oro” 
ducing in. That steel was costly to ship has already been dis- 
cussed, aná requirements ter on the spot mills were no less s 
reoguirement of the steel industry than the cement industry as a 
result of the Supreme Court ruling on "bssinz-point" pricing." 

In the words of Justice Douglas, the most importent 
antitrust cese before the court in years invelved the government's 
attempt te prohihit the sequisiticn cf Columbia steel by the 
United States steel Corporation. The sejority orinion of the 


court held thet: 





SGrederal Traie Commission, The Merger Movement: A 
፥ 005629, De We €— 
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It 15 not for courts to determine the course of the 
Nation's economic development. Economists may recommend, 
the legislative and executive brinches may chart, legal 
courses by which business can seex to reduce costs und 
increase preduction so thet a higher standard of living may 
be svailable to ell. . . . No directive of Congress hus 
appeared of a publie policy thet forbids, per se, an expan- 
sion of facilities of un existing company te meet the needs 
of new morkets of & community, whether thut community is 
nation-wide ocr county-wide. .. . 3f businesses are to be 
forbidden from entering into different stages of production, 
thet order must come from Congress, not the courts.98 


justice Douglas in the dissenting opinion states: 


It is important becsuse it reveals the way cf growth of 
monopoly pcweer--the precise phenomenon st which the Sherman 
Aet was nimed. Here we have the pattern of the evolution of 
the great trusts. Little, independent units are gobbled up 
by bigger ones. At times eny number of "sound business 
ressons” appear why the sale to or merger with the trust 
should be made. 

The most frequent reasons given for mergers are thet 
they prevent waste snd promote efficiency, reduce overheat, 
dilute sales snd advertising costs, spresd risks, eto. . .. 
But that these advantages are largely illusory has long been 
recognized. . » o 


In the Nationnli lead case the court refused a Derartment 


of Justice request to order ssie of rroperties held by the com- 


pany in the United States. The majority opinion cf the court hel 


it is not for the courts to realign und redirect effec- 
tive and lawful competition where it already exists ind need: 
only to be released from restraints that violate the anti- 
trust laws. To separate the operating unita of going conr- 
cerns without more supporting evidence than has been pre- 
sented here to establish either the need for, or the feusi- 
bility of, ፳፪: separation would amcunt to en abuse of 
3 12076 6101 ® 


Sinee 1945, legislation had been pending in both the 


Senate and the House to amend Section 7 of the Clayton ict. 





SSUnited States v. Columbia Steel Co., 534 U.S. 526 (1946) 


SSunited States v. National lead Company, 332 U.S. 319, 


353 (1947). 
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70 
The bill was introduced to the 79th (Democratic) and Scth (Repub 
lican) Congresses but never reached the floor for debate. It 
wasn't until 1950 that the amendment desired by the Commission 
became law. 
The House Committee report on the Amendment was clear in 
its intention and said: 


But in the proposed bill, as has been pointed out above, 
the test of the effect on competition by the acquiring and 
the acquired firm has been eliminated, One reason for this 
action was to make it clear that this bill is not intended 
to prohibit all acquisitions among competiors, But there 
is a second, which is to wake it clear that the bill applies 
to all types of mergers and acquisitions, vertical and con- 
glomerate, as well as horizontal, which have the specified | 
effects of substantially lessening competition...or tend- 
ing to create a monopoly, If, for example, one or a 
number of raw-material producers purchases firms in a fabri- 
eating field (i.e., a "forward vertical" acquisition), and 
if as a result thereof competition in that fabricating field 
is substantially lessened in any section of the country, the 
Law would be violated even though there did not exist any 
competition between the acquiring (raw material) and the 
acquired (fabricating) firms, The same principles would, 
of course, apply to D acid vertical and conglomerate 
acquisitions and mergers, 


The original law had the competitive test between acquir- 
ing and acquired concerns and did not spell out the desired 
meanings of "section of the country." The Senate report on the 
subject explains the intent of the Congress by saying: 

Although it 15, of course, impossible to define rigidly 
what constitutes a ‘section of the country! certain broad 
standards reflecting the general intent of Congress can be 
set forth to guide the Commission and the courts in their 
interpretation, What constitutes a section will vary with 
the nature of the product. Owing to the differences in the 


Size and character of markets, it would be meaningless from 
an economic point of view to attempt to apply for all products 


+OHouse of Representatives Committee Report No, 1191, 
Olst Congress, lst Session, p.11 


^lSenate Report No. 1775, 81st Congress, 2nd Sess., p.5. 
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a uniform definition of section, whether such a definition 
were based upon miles, population, ineome, or cther unit of 
measurement. A section which would be economically signifi- 
cant for s heavy, dursble product, such ags lsrge machine 
tenis, might well be meaningless tor a light preduct, euch 
as milk.* 


it is intended that sc;uisitions shich substantially 
lessen competition, es well as those which tend to creste 
8 menopely, will be unlawful if they have the specified 
effect in any line vf commerce, whether cr not that line cf 
commerce is + large part cf the business ct any of the corpor 
ations invelved in the nosuisition.*- 


The following is from the House Committee resort: 


The test of substantial leasenine of competition cr tend 
ing to create Aa monopoly is not latended tc be applicable 
only where the specified effect my s pear on +. Nation-wide 
or industry-wide scale. The purpose of the bill is to pro- 
tect competition in esch line of commerce in each section of 
the ccuntry.*” 


There have been comments th t the Clayton Act and the 
Amendment to the Cleyton iet were not actuslly necessary, had 
41% mot been for the Courts, since the .herman 40% gave ull the 
porer necessary to prevent monopolles in restraint of trade. 

O? this the ¿ouse report stated: 


The bill is intended to permit intervention in such 8 
cumulative process when the effect of an acquisition mey be 
a Significant reduction in the vigor of competition, even 
though this effect mey not be so far-reaching ss to smount 
to a combinstion in restraint cf trude, create 4 monopoly, 
or constitute an attempt te monopolizes. “uch sn effect muy 
erise in varicus ways: euch ss elimination in whole or in 
material nart of the competitive ectivity of an enterprise 
which has been a substantial faecter in cempatition, inerense 
in the reletive site cf the enterprise making the se ulisitio 
to such a point that its advantage over its competitors 
threatens to be degisive, undue reduction in the number cf 

| 





tivenste Report Mo. 1775, Slst Congress, ¿and Sess., p. Š$ 
a LE 
“Senate Report Ke. 1775, oncit. 


*OHouse of Representatives committee heport, op.scit., 
De B. 











ሃር 
be 


competing enterprises, cr eatoblinhmert cf relotiouships 
between buyers and sellers which deprive their rivals of a 
feir ch ince tc compete .*4 


“he Senate rénert cuntaina the following lungusge: 


the Conmittee wish te geke it clear thit the bill is not 
intended to revert to the sherman ret test. The intent here, 
as in other parte ¢f the Clayton act, is te cope with mono- 
poliatic tendencies in their inclpiency snd well befere they 
have پت‎ such effects as would justify û Cherman Act 
proceeding .* 


Sperking more specifically on the two tests of illegelity 
provided in the ^ot,--that is substantial lessening of ocmpetition 
or tendency to create u monopoly, the Mouse Committee ssid: 


These two tests c7 lllegslity ore intended to be similar 
to those which the ecurts have applied in interpreting the 4 
sane language sag uged in cther sections of the Clayton iet. 6 


The Commission in reference to the amendment stated: 


TO stem the destructive tide of the merger movement 
among industriel and commareial corrorstions and the cense- 
Jjuent stiffling of competition, Congress amended ection 7 
of the Clayton ict. The amending legislatien, ahich wes 
approved December £29, 1950, was enacted tu plus loopholes in 
the original Act of 1914. Secticn 7 is now dekiened to 
prevent the destructicn or surpressicn cf competiticn through 
mergers of competing corporations or throuvh the purchase 
by one corporation of a controlling interest in tho capital 
stock or physical assets oT its competitors. Formerly, 
the prohibitions of Section 7 were directed only ce@ainst 
acquisition of capitul stock; the smendment applies them 
to ssset noculsition ss well.“ 


"Phe Commission took action to provide the fullest 


measure of enforcement possible within its budeetery limitations 48 





55፲ከ4:, 
45senate Rerort No. 1775, op.cit., pe 4. 


“SHouse of Hepresentetives Committee Report, op.cit. 





57 4 38ህ: 1 Report cf ths Federal Trade Commission, 1951, 
Opecit., De Se 
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end on June 16, 1052, instituted its first formul proceedings 


> 


under the amended section 7 of the Clayton Act. 

Pillsbury Milis, inc., was to make history in the reulas 
of mergers by being cited for scquiring the assets of Ballard & 
Ballard Co., and the assets of Duff Bakery Mix Division of ከጨይጅ-፦ 
Gan Neme Foods, both cempunies being in competition with Pilis- 
bury Mills, Ine.. Pillsbury ees olresdy the seccnd largest 
flour milling company in the United states with assets over 
$201, 000,000., with the purchase of Ballar und Duff it was 
chargea thet they would control 45 percent of tke beking mix 
market in the southeastern section cf the United States, 9 

In «dditicn to the Pillaübury case, during the fiseal 
yeer of 1953 (July 1952 tc June 1952), the Commission issued 4 
censo and desist orders uncer the Act; complaints were issued 
in 59 cesses; 15 causes were closed; and cuses in which investi- 
gaticns were made end completed totaled 375.90 It can be seen, 
therefore, thet the Commissicn was going tc use the Amendment to 
the Set for sll it wes worth. 

Cn December tih, 1955 the Federal Trede Commission snnecunce 
ed its first decision under tbe new sntí-merger stitute in ruling 
on the Pillsbury cese. "In an opinion by CUnnirman :duerd T. 
Howrey, it vacated a hearing examiner's initiel decision dismiss- 


ing s compleint ohtrging Fillstury Millis, Ine., + + - with viols- 
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74 
tion of the entíi-merger section of the Clayton '5et."91 
The original ecmpleaint hed been vicsted by the Nearing 


Exeminer, on motion by Pillsbury, heesuse the Trial Examiner had 


4 


ruled thet the Commission had only to prove a "reusonable probe- 
bility" that competition was gcing to su?fer. Pillsbury wes not 
permitted to submit evidence or tc extena ita caso. 

Although holding Nt the Co mission had a "prime facie" 
ense sgainst “illatury, Chairman Howrey in his vecember ¿8th 


4 
* 


GCN, 


announcement, cpeaking for the Commission sai 


« 5 « the Commission rejected the "substuntislity" test 
86 5 mesure cf lilegnlity under section Y of the Clzyton 
Act. There must be 4 case-oy-csse examination of all rele- 
vant fucters in order te ascertain the probsble economic 
congegyuences of corporate mergers und so.uisitions. 


A8 we 566 lt, umenced tection 7 sought to reach the 
mergers embraced within its sphere in their inciplency and to 
determine their legality by tests of its own. These are not 
the rule of resson of the herarn act, th.t 12, unressonable 
roóstrsint of trade, nor sre Section 7 prohibitions to be 
added to the list of per se violptions.  Lomewhoere in between 
is section 7, which prohibits acts that ‘msy' happen in a 
particular oarket, that looks to ‘a reasenuble probsdility,' 
to 'substantia1* eccnemie corsezuences, te acts that 0/۴ 
to a result. Cver oll is the broad purpese te supplement 
the Zhermsn Act snd to reach incipient restraints. 

While these are far from specific stiundardse - specificity 
would in any event be inconsistent aith the ‘convenient vogue 
ness' of ontitrust pronítlticos - they con, «e believe, be 
applied on & case-by case basige «e think the present case 
is the type Congresg had in mind ~ cne that presents a set 
of facts which would be insufficient unser the Sherman Act 
but nonetheless ostoblicshes, pris facie, « viclation of 
Section 7 of the Clayton 5ot.9€ 


Thus, the easy grouni rules expected by many for the 
3 


pressing of cases under the amendment te the Clayten sct was fot 





$, 
Slredepa] Trade Commission, "Press »elessge, L6mand 5000," 
ነ 


(Washineton: FTC, Lecember 28, 35533) » 
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75 
to be the caso. Pillsbury wee te hove ita dey in Court! This 
day, if and when it emme, Was probably going to be s dark cne 
for the Commission. Already the ewurte had ruled during the yeur 
against s more Plegrent esso than fillsbury's. The Department 
of Justice believed it eouli casily win against duPont on proving 
that it ecntrolled 75 percent of the cellulose wrapper industry. 
statisticians ana eccnomiste took over in court to prove thot 
eellophane accounted tor only 17.9 percent of flexille &rapring 
materials und in fect had ten mefor ocnupetitors in the field .54 
dhile this case didn't involve » merwe: it uid set a precedent 
fer the Court's thinkiog insofar as ullosuble control of an 
industry is concerned. Ut this Herris saya: 
This cuse was ech on theo old "rule cf resson" and unless 
reversed by the Supreme Court spells doom for antitrust 
let ian? except ir flsgront cases involving more than just 
ccneentration,?* 
in reference to the filisbury cuse it is pertinent to 
note that on the diy ühe cuse was first dismissed, December 235, 
1983, Plillebury تالم‎ to Luff Baking Bix Corporation, a corpora- 
tion formed just ls. days earlicr, certain cf the assets 4s well 
as the Juli name thet ned been obtained in the original ecmplaint. 
Perhsps the law was working, even 1f in so devious ዩፎ manner, but 
the FTC would have no part of it and immecistely cited Pillsbury 
by saying 
The sale by Pillsbury of a portion of the sssets previ- 
ously acquireé by it Trom ismerican ani ths purchase of such 


portion by uff Corporstion, as set forth in rarsagrernh Hine 
herein, does not conatitute such s disposition of ssid assets 





SdUnited Z2t»tes v. E. l. duPont de Nemours, 116 F. supe 
41 (1953). 
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as to render moot the violations of Section Y of the Clayto 
Act, 9 ቅ wt? 


the problems of the FTC, the Department of Justice and 
the law continued, and notwithstending the Commission's predic- 
tions in their 1951 annual report of "the fullest meesure of 
enforcement" few cases have come to the ecurts.  .uoting from 
the 1951 FTC report it reads: “Primarily as a result of the 
strengthening of the act, the number of investigations under 
Section 7 increased greatly during the lest half of the fiscal 
year." It is noted in the report, however, that only 15 cases 
involving all facets of monopoly work vere before the courts and 
only six cases had been decides in the previous fiscal yesr, 
None of these were under Section 7 of the Clayton Act, The 1952 
Annual Report of the Cormission lists 16 cases before the counts 
during the year none of which were under Section 7, and the 1953 
Annual Report again lists 16 cases during the year with none 
under Section 7 of the Clayton Act, 

This dearth of cases being brought to trial may be due 
to the ability of the FTC to get "consent decrees" from those on 
whom they issue “cease and desist" orders, It may be that the 
results of bringing cases to "legal law" instead of "sdminis- 
trative law" had been so unsuccessful that little further hope i 
this direction could be looked for as a way of stopping mergers, 
- although the Commission was proceeding in two other cases beside 


PAT1sbury'g, > 





kam. | 


72 Federal Trade Commission, Amended and Supplemental 
Complaint of Pocket No. 6000, 


56 Federal Trade Commission v. Crown Gellerbach Company 
Docket 6180 and Lauria Brothers and Company et. al., Docket 6156 
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in 195£ Thomas 4. Christopher, in the Harvard Business 


Review, commented: 


The Federal Trade Commission aes 


restricted in its inter 


pretation of unfair methods of competition so severely that 


in the cpinion cf many the statute wr. 


in accomplishing ity major purpose. 


practically useless 
Mead the decisions 


of the varicus 8 88 to remedy were generelly subject 
to the whim df the Court.’ 


That the Government wus disccureged would not seem to be 


the casce» When tho hethiehem .tseel Compsny-Youngstoan Sheet & 


Tube Co. proposed merger was Announced, the Attorney General 
it set off 


voiced the Covernment's decision to bar tho n rger. 


immediate rescticoe in the finencial snd business vorld. The 


opinion wes that the merger Would be made end “ከዕፀ Agsin an 


22 
“ዳሽ 


opportunity to test the law would be at hand. Jn announe! 


£ 


&áecision the Attorney General sald: 

this merriege of Agericn's aecono and sixth rank-‏ » مه 
ing steel cofManies would be "in vialution cf the‏ 
Laws + , + its rejection is in keeping alth the Zisenhower‏ 
Aüministretion's policy cT anforeing “the necessary basio‏ 
sofeguards to free smerican enterprises‏ 


In reply te this, Eugene G. Grace issued a stetement 


whieh made the implication that the rercor was "on." He commenter 
The combination of the two companies is » constructive 


step sud will not impair eonpetíticn in the steel industry 
anywher@. ۰ + < «e believe thst, unless cectlon 7 cf the 

Cleyton lêt ið going to be sppiied by the ccurts in such a 
wey as to prevent all mergers, regardless of the extent of 
the competition between the 
on the vigor of competition in the industry, the Bethlehom- 





5 1 4 

Wandhan 4. Oris opher, "Use anu ¿jsuee cf kuthoriby by 
Feders?) “rede Commission,” Uarverd “usiness Peview, XAX (Novez- 
ber-Decembor, 18452), p. 4%. 


wg - 

“SThe Wall ¿treet Journal, Friday, cotober 1, 1954. 
“Brownell Formelly Anneunces veolsilon to Fer à Merger of Beth- 
lehem unà Youngstown." 


ne his 


nti-trust 


compinies cr the over-all effect 
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70 
Youngstown Gerger shculd be held to Ye entirely lawful... 
We are netively exploring what further getion HOY properly 
be taken to male the መጨው r ressitle. 3 

MI. Y. Lo Mouthe, President of Younesstomn Sheet & Tube, 

decinred: 

We believe the consolidation of these twee cemmani¢s would 
increose rather than lewsen cuapetiticn in the steel inaus- 
try + < + Fo are therefore reviewing the yuestion of whether 
we will. j aate to Geek « determinuticn of the matter by the 
COUTTS o 

The indi embah threat cf the twe ocomeerns to bring the 

fignt te the ccurts is net without وہ مع‎ Foundation and the نی‎ 
ment of Justice is well awere of this. in 1948, by u vote of 8 

to 4, the cupreme Court overruled the Jspartwent in the case of 
U.S. Oteel's aoguisition cof Columsi. 2teol Corp.,55 a merger 
previously discussol. Thus, we hove the arado of the number 

one firm ín the industry growing Vy cons dildation, plus a lerge 
tax write-off grented by the govoernme t Tor the building of the 
nst Fairless plant in Gethlehem's back yurd, while the same ደርኛ>፦ 


ernment reruzes to Jet the number tac firm eros in rel tive size 


Bethlehem's yositicn ovula be Steted by ricturing the 


bar 


Amber two firm in unn industry Tightine throughout forty yeurs 


tf 


EL 1128 to compete With ite big brother. all of p Bulden 
théy ire told, "You no longer will ve .llc.eá to compete." Little 
wonder thet tha firma believe sucn 5, pciioy shouli bo deterni ned 


by the ccurts. 
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6linited tates v. Columbis steel CO», 334 Usd. 405 (1948). 
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n A major consideration of Bethlehem and Youngstown might 
be the 5 to 4 decision of the Supreme Court in the U. S. Steel 
case. This is a small margin on which to base decisions required 
in expanding billion dollar organizations. 

The Wall Street Journal suggests that this latest move 
by the Justice Department may be fanfare in an attempt to drama- 
tize sn effort to glow down the wave of corporate ccmbinetions. 
That such fanfare is going on is un juestioned ag article after 
article on the subject appears concerning activities of the Com- 
mission, the Attorney Genersl, anä the Congress. The latest of 
these was entitled "Democrsets to Attack Monopolies,” and told 
of the expectations of the Anti-Monopoly Subcommittee of the 
Senate Judiciary Committee.°” It is certain to become political 
before the year is out. 

Commenting on this Harris says: 

Mr. Brownell's attitude is rot likely to stop this mer- 

ger movement, now nine years old. Even the amendment to 
the Clayton ¿ct in 1950, passed to stop mergers, before they 
were made, proves futile.63 

Another major setback came for the government on Decem- 
ber 3, 1954 after five years of litigstion. Once aguin the case 
did not directly involve a merger but it was of no less impor- 
tance to firms already merged or those contespleting such action. 

The case involved the attempt by the Department of Jus- 


tice to dissolve the combination of interests bet,cen duPont, 





“The Evening Ster, "Democrats tc Attack Monopolies” 
Weshington, D. C., November 30, 1954. 


SSuerris, op.cit., pe 102. 
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go 
General Motors end United tates Rubber. At the start of the 
trisl in 1949 it was described by the Deprrtment as the “biggest 
entitrust esse in the history of the United States,” and "thet 
it was aimed at bresking up the largest single eorcentretion of 
economic power in the United “tutos.” The covernment's conten- 
tion wes thet du“ont bought maior intereats in the other comprn- 
les to provide market cutlets for itn orcáuota, cutleto thet 


Oui: heve littlic or no competiticn. "hà ruling c? the ecurt wes: 


4 


፦ 


۱۷۳39 Das Veen ac Ccomapiracy te restrein or tc menopolige trade, 


ሆማ 


460 n6 ፻681ፓ265ቂ2 63 cr nonopolivaticon of the merket.*”? 

if the eantantion of the Léparteaent of Justioe wae true, 
that this ees “the largest oineie ca'i centration of economic rower 
in the UniteG “tetes," snd the court 46111 rofused to 9 
thes combinetion of interegts, then it Upperred ty ciar contider 


able immunity to lesser combines. 
Legal law and administrative Law 


The discussions throughout this chapter haye concerned 
the las, as devermiand by the courte. 11 hes not been as disma 
for the Commission os the Bvepartment or Justice, as pictured. 

To say that they have bean uaguceessful «ith legni law would be 
88: understatement, put to say taet the coumission has been 
unsuccessful with administrativo low wuld ~ot be foctuasl. 


In additien to tae sucoessos cho Cosmiagnion hag onjoyed 





6 ni tac ¿tates Y. He Te dufont ue Nemours & Co., eteal., 
UB: 2istrict Court, Xorthern lllinois, 490-1071 Civil. 


۱ | 
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in Administrative lew, ft hoe wlac “aed signal success in desling 
with other sections of the Clayton sct, «a sell ¢@ contributing 
vo other economic work such #5 industry cropereticn, defense 
mobilizetion rlannine sni eeonomlo stuzieé ond procedurey worked 
out for the benefit of the community ss c «hole. 

The subject cf administretive lew will be taken up in 
the cheptar "The Controversy" under the section desling with the 
TC. Whether 3 person copsiier3a lew imde hy uagminiatrstive agen- 
olea right or rot, ít is - part cf our moiern eccmples government, 
fad unquestionably is bere ty stay. The Coneress passes laws and 
in addition tc these ldws, crestas agencies such ss the Federal 
Trade Commissicn te crrry cut th t low. That mistakes are made, 
or than dn #teency might become «ver se.leus in the discherge of 
its duties, is a part cf tha system. لا‎ history ond the courts 
will determine the resulte, even tho in the process both seem 
difficult to unieratend. 

Weenwhile, however, the FTC has been successful la mery 
Of ite "oesse ond desist" order. dexling sith osction 7 of the 
Clayton Aot» iros hove "consented” to decrees althout benefit 
Of 14621 intergreteticn. In vies cf the lick or “common luw" 
being 4411 est*olizhed in tho fislá wach censent may not be all 
the success thet it invicates. The propouento of the FTO might 
Guiexiy say thet if a firm consents to an craer by the commission 


ፉ 


$het it scull “prove” tae firm'w guilt. T 


፦ 42 
po 
” 


vetriVctors might 
just us ¿uiexly say that tho cost of fighting a suit ull the way 
to the Supreme Court und the resulting beí publicity, maros 
ccagliaince 855146፻ mericsn business hoes ciesriy indicated in 
this study that decisions or the Court, centinuilly made by 


Split opinions, have vot been ¢dnducive to the desire to risk 
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Ez 
Gilliens © ሬሮ] 1ዜዌመ dn 21376 8 በ6215 Uh t say be ordered ta be 
"Soll cut? many vatre Iter on Til cvurt orters. 11 the leas 
pore cloor 38 382 12ጴቆ.ዚ፡ሮ "Étbstantislly" or “vend to," or if 
nrece 421, hed teen Tiveiy cathl ioh, "ern there «quid te 
Teeer "Consent” decisions; cotivarsly, pertiaps, there would yiso 


۲۵ Farmer "ceone nad Gesilt"” orcgers. 
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AG We Lave AG taeTminea thet “Ine History of Mergers" is 
Jar fron complete, oc dlo WSE wo astermine thet "The law of 
Mergers" is just oe far from completicn. It hes been sixty-four 
years since the passage of the herman Act’ 35 the develorment 
oT the COmmen 3 thi. 16 3 relátively Snort perio’. The 
impression is given, however, thet ull is net sell is the attempt 
ef government to muke anc ume i:ppropríioté rules in which business 
Gen continue ts prosper ss weil as contribute te the economy in 
the best possible manner for the scoisl welfare cf the community 
as a whole. 

TFortune's5 reviea or g. Ke Golbraith's, "American Capital- 
ism," quoted the euthor in a very Cptonistic stetemont concerne 


۳ 
tid: 


2 
$ 


ing this lew of mergers. Galbraith 


Tad MS overyth ña together, one cf the most important 
ressones wHy the Ushe ecaromy lea crrpeatitiva la the "contra- 
dáictory,” "impotent,” and yet_on the holé profoundly effec- 
tive body of antitrust laws. 

Tha position c? the Federal Trade Comuission io well 


መ 


stated by ita chief? attorney ehen he Mys: 





65r. X. Gnibreith, American Cupitelism os cited in 
Fortune, June 1952, p. 194. 
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A few words should be said about the problem of proof i 
antitrust cases, Competition is e complex and constantly 
ehanging phenomenon, it has never been sharply defined, 
Injury to competition, as distinguished from injury to a 
competitor, is seldom capable of proof by direct testimony 
and may therefore be inferred from all the surrounding circum- 
stances, an antitrust charge may .., be proved by circum 
stantial evidence, and the circumstances may include action 
affecting any of the broad issues of fect posed in the com- 
plaint, 

Many tines the law is violated scleiy because the law i 
not known. We are confident that if the members of an infuse 
try participate in the making of rules which, for the most 
part, restate and clarify the law, they will better know th 
Lew and, knowing 1t, will, in general, be anxious to follow 
it. Gur objective is not to make trouble for the members o 
an industry, but to assist the members. of an industry, in 
every way possible, to avoid trouble, 6 


٦61111], Op, cit. 
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Industry." Paper presented before the National Electrical 
Contractors Association Inc., New Orleans, Lousiana. 
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Rodey, Bernard S, Jr., Assistant Secretary and Tax Manager, Con- 
solidated Fdison Company of New York, New York. Personal 
interview, December 1954 


Westby, George R., Assistant to the Treasurer, Cerro 0 
Corporation, New Yorx, New York, Personal interview, Nov- 
ember 1954 


Walker, W 5., Vico President for Accounting, Unites States Steel 
Corporation, “ittsburg, Pennsylvania. Personal interview, 
November 1054 





